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. therto been confined to the ay. nt nok of the | 
profeſſion. at large, but to the knowledge of a very 
| ſmall number qt that profeſſion; I mean the ſcience, 
or father art of Jpecial plaiding: which, ſays! Jugge 

e has been often en) to the wor 
Purpoſes (2 — order then propeſy to atcofipliſty 
_ this delirable end, 1 Have woe Ceres elf: to pet 
Cial pleading N L have made it but ig part 6 r 
my work; for to the due underſtanding of it, ri is 
really neceſſary, chat a perſo Dur 
the practiet of the curts in every reſpecty and,” in- 
derd, witfiout the knowledge of practice, it is im- 

poffible to be well verſed in theory; but theſe tro, 5 
taken together, cannot fail in a ſhort time ing 
the ſtudent fully competent to. every part of his pro- 
ſeſfen. Bur more chan that, 1 will undertake! to 
Pletige myſelf, that this piblication is ſuch, that 
Wich one "month's: application any private gentleman 
may «acquire a” knowledge of law at leaſt equal to 
chat of the generality vf chofe wo have fer ved clerk- 
Thips*0'artornies, or ſpent tot years of their lives 
il the offices of ſpeial pleaders. And rhe utility of 
ſech knowledge, Whatever may be a man's rank, 
character, calling, or ſituation in life, few will at- 
tempr ts doubt. > T1607 $101 ain ane . IP 
Im "hot however, T6 Abſurd as alert tnt all 
the learning and intelligende contained ififthe many 
volumes written on that ſubject, are contained in this 
eat publications þ but 225 with 1 to 92165 
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wih his Ne her by but the 57 et ge | emen, 19 
| 2 their hraneh, t h have” conthed it hitherto. 
thin che gloomp cave Of darkneſs; from which, 
an I'be ſo happy as to draw it forth,” either by 
this” or by any other work that that may Bethe A 
produce of my endeavours ' to ſeri my country, 
thall-deem myſelf gratified in the bighelt extreme. 
It would - add, additional Kerle to o Fable pprobe- | 
tion 35% 
Independent of the great advantage reſulting om: - : 
a knowledge of the means, hereby our liberties and. 
fortunes may be the eaſier” protected (3) even in, 1 
common converſation, to cultivate the arts of ſocial 
lfe, at knowlellge of the primitive. outlines of pro- 
ceedings in our courts of juſtice is exceſſively uſeful ; 


and \ teaches us to diſcuſs not only the moſt trivi l., 25 
but as well the ' moſt material things in life. Fe or by 
enabling us with greater facility to reduce our. ſub- 
ys into proper parts, ve become careful and modeſt - 
our der N leſt ve rake TP, ourlelyes, the, 


< © "i Lenka iy of life, ee this treatiſe is x not es NG, 
tended, to interfere with the criminal, but to be confined wholly .. 
to the law i in civil caſes; except indeed very briefly to touch on 
ſuch criminal ſuits, * as are intimately nde * nth” _ 
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Deprived af the free ente of communicating our - 
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ing only to n TINT by, * HO to. utter, day 
misfortunes... war 
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VA 1 be detrimental no "doubt to the. few, whoſe 
Dies are. thereby expe/ed; but ta the virtuous they. 
gfe 2 laſting. ſupport, by cultivating the human ge- 
in ee en reaphing mankind a lone 10 
ſhut their cars againſt ca] mm. oy and. thereby, 1 
r eee ne n 1 a 
ther means, that ng its uſe y re 
an, odium on the b tale. b. Helen af debate fits 
e wind for proper inveſtigation; it gives a mi- 
E. to the tongue, and 2. teleſcope to by. un- 
derſtanding;' ſch that in prixate as in public, fact 
4 Ne freely — on both fides, the yerdict 18 
8 . given 


405 So 
om 11 05 their fr ee, ave very 134 | 
may add 9 5 in a firain 2 


x the ** be more pid 


could dy or ſpecial pleading! * 

To a f told, it pe ety pad 
for its 5 0 as well the improvement and 
18 ori «IT anſwer this too. 


a 2 Es pted:.. for when the N Bi 
_ _ PIES, he tara be becomes « [ , and the inoft ge- 
* wine is thus A Ainto "ſour ? vinegar, © 


1 


Sener chen the works: of nature are iv Rabe, n 


dies will, and attribute that incorru jon to them; 

- Which is even denied to himſelf?” It ! bees al, 
even the ſtrongeſt things have but a certain 1 — 
that nature has furniſhed a 1icceſtion of früits to ſup- 
Ply our perpetual wants. Old miſtakes muſt-there- 
fore give place. to new impropements, and theſe in 
their turn müſt yield to future cultivation. T. he 
earth ſtlelf was not deſigned to ftand ſtill, but to per: 
form her various revolutions. Shall ſtubborn ys 


ranngy chen reſiſt the attractive force of mild, gene | 


 rous, and: benign reaſon; or ſhall ſhe {till exiſt” the 
35 be of * human e ? Forbid i it. 1 'Hea- 


Its f far mo ore wiſe and prudent 1% erdming the fat 


if I Things ere 505 are loo. far gone, leſt by Jome 1 unto-" 
ward ct "cumſtance ve Gould be e of the oppor- 


tunily, Thie mother earth when debilitated miſt be 
| reſtored with manure; but if the compoſt . be not 
laid upon the land while Vet abouniding 1 in micilage, 
the. 1 of 57 the foil receives no be- 
nelit; for the ſecon "ſtage. of putfefaction W 
taken place, the ſalts are ſtruck, and N tho 
Patz cannot be decompoſed. >; 
hs tog frequently it happens en pee 

ply. to; attornies go recoyer their debts; 1 


gving nouriſhment to, their property. they e giye Poi- | 


{on to their fortunes, © | 


Law 1 18 0 the ſocial, IP bl od is to the animal 


body? ; When become inſpiffated and glutinous it pro- 


duces boils. in the patient, which can only be cured by 
reducing t. the blood to its due conſiſtency, thereby to 
e it 10 its * circulation. Thus our laws, 
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in this cafe. makes all the odds. The; beſt met 


liable declarations are to be demurred to, and ho-W 


3 however cjult in \theis cee an ads jnpad 4 
tial in their Zaminiſtration, pet. owing tothe cireum-.. 6 
' locutives mode of proceeding in them, [their a | 


tion is attended with: ſuch” an heavy enpence, that -- — 
few are the individuals who can worn Mp 3oeg rous Wh 1 
weight of a well fought litigation. „„ » 

Yon will be told my ons are not to he 1 
ſubſtance, but eo the form; Town it; becauſe e 1 


proye-abortive if inartificially applied: 4 

Form comes from the Latin word forma, 3 
Fern and which we fret quently expreſs. =. 3 
 Enplifh-by tlie word uniformity," Eng oppoſed. to 
deformity but will any one attempt to lay that there 
is: any beauty: i in a declaration which, ſeven, eight, or 
nine times repeats the cauſe of action, and neither 
time exactly as it is? Surehy MA . om 4 4 
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A horrid: ifhapen. moths. Ste oh . 
for who can diſcover in a declaration for a unde Es 
man's bill more than that dhe deſendant is indebted e 
to his plaintiff i in his way of trade; but the quantity , 
of the goods; and the price-at which they ought to be 
charged, the two mail queſtions to be an in 
the ſuit; you are wholly left to gueſs. | 

Did the heavy expence of this indbout" way of A 

going. to work fall only on the debtor: unwilling to 


pay, it would not vex me; but when we ſee ck 


enormous charges daily alighting on the injured cre- 
ditor, one has true cauſe to ' grieve} For all muſt 8 
confeſs, owing to the darkneſs of the pleadings, how 


liable are plaintiffs to be non-ſuited; and this latter, 
although they pay all coſts, is yet a favour; . d 
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the car 52 raiſe to Þ behold a family 2 — young | 
children, he drops of the parent h affection. il : 
deprived- of their father's (ele 5 nero no other crime | 
perhaps. than that of ſuing for his own ; of wo view | | 
in miſery that indulgent. patron of her charms hurried = 
off to. a dungeon of ce want and deſpair, 
And when. ye enquire into the cauſe of all thus; it | 
is that an honeſt, and worthy: citizen has loft his ſujt, 
rom no other cauſe than the intricacy of thoſe pro- 
_ ccedings, that even his lawyers did not underſtand! 
Beholdiog theſe tragedies, hays. we not cauſe. to * ; 
pine? Oh, horrid reflection! 
Thou. who art the guardian angel of the dif. 
 wreſſed, grant that ſome worthy 3 either 0 : 
che one of the other houſe of parl iament, may ſe- | 
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reſſed on the ground of. the injury which ſuch 
. might” PAT. rag 15 ec writers, for 
that Ey. the new mode one man could do more work 
. than, a e could by the old, oh, literature, 
where e thy laurels? bs PAT e 
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ceedingsar: y w ſhortened, ſo a as to render n ore 


intelligible 
lawyers}. Barbarous idea! As, though laus werb in 
W 4% fleece, and not 10 protefiimankind, t:! 


leſs expenſiwei it would hurt the 0 


But perhaps the artful atgument will be made. 


uſe.) 0 heat were law: cheaper, it would not be worth 
any «man's while to follow the profeſſion. I. need 
only obſerve, with regard to that, that by the plan 


propoſęd in the laſt part of this Work, the profit. 


Aepes 0. the attorney would even chen be enn 
cent. gr rather 400 per cent. © for profit ſhouh 


* the proportion of the ſum returned: but 
alance gained upon the ſum laid out. There 
g as 1½ can be turned into g. people 


a8 9 15 
fore, ſo 
will never be wanting, and thoſe too of men 
who. will; gladly: follow ſuch an employment. And 


with regard fo the fees of counſel, they would re- 
main exactiy as they do now; therefore che 0 | 


men of * bar could haye no reaſon to 1 
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then. pl have Jaw as F "could. 9 5 1. 
Would not be liable therefore, to the heavy bulls th 
now come upon them une xpectedly 2 1 by.. 
a the proceedings, would be better 94 
judge Se expence before they began; and 
a # e e e Tally Rela he Hh es 
ircuniftances. would the readier recruit the lo „ 
hereas at preſent, owing. ro. the heayy.. A 7 
people are often. thrown into a Jail, ' having, tl ole 
Actions non⸗ proſſed, in which had they money. 
ſucceed, ; they would. otherwiſe recover verdicts, an nd 
by being paid themſelves, would I able 


Bebe hor not having bottom to reſiſt he. rock ; 


that ſhore, from which the expected aneh | 5 le 
reception! Thus for no other crime than chat of 4 
man's ſuing: for his own, he may be p 5 | 
from... recruiting... his ſtance: 

perhaps to p kit 52 mu frequently, bor: 
o mone wy 2 Th intereſt to. ſtop; his REI 
againſt. him. So that as things now ſtand, 

thus. heaped: 1508 Wah, no force 6 re. 
fortune recruit? 1 mn 


Ws all well Ene n 
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1 that the I 5 
can bear by degrees amazing. weigh 
plied at once, would ineyitab Ns 
A man whoſe income earned by his ra „ = + 
gol, A ear, may. V pay at the. rate Ot. 20 4 Je ar, 
and never be hurt, even he ſh not Keel! the 10 
but bring Him In. bills for a, hun red, and if 155 a 
in four days time, a fale is made of his ; ſtock 
trade, Which Is. the whole he poſſeſſes; wy 
his creditots. fall on him, and WA reſau 


g ceaſe, what ſupport has His family, but a paxil 
Which being ſo encumbered, .cannge Lapel 


ROE and oF; 60 an enormous | 55 


impoſition on every ide, are at length tran ed. M0 2 
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it may be eaſfly anſwered, bad is that 
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muſt be eaſy, and the ſhelters for Rong % e 
deceit, numerous and ſtros 

more intelligible, and it K Phghr leſs aba kent 
of rendern r to the intereſt of your lawyers do act 
with ſecreſy, render it to their intereſt to p 
With candour; rendef it to — intereſt to do their 
duty to their clients, by them of the 
means of taking the We Bo e oat hem; 75 will 
attormes - become what rye were to be, 
the aſſiſtants to, not the impediments. o 2 clients 
cauſes. 

Many regulations have been much, e many 
25 more attempted to be made reſpecting — 
but as to aiy good effects reſulting from chem, i 
very much doubt. Some have ſaid, let the articles 
. be ſtamped with a gol. ſtamp; but he whoſe arti- 


_ - les were ſtamped with a gol. ſtamp, could impoſe 
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upon his client, as well as he whoſe articles were 
only ſtamped-with- a 505. and perhaps more ſo, be- 

_ cauſe he would vows more authority fo to do, his 
deut would protect him. The more the petti- 

fogger is enabled to brag of the money 1 articles 


or his admiſſion coſt him, the better excuſe he has 


for his heavy charges. Har any advantage 1 * 1 
- the public from Ide licenre het, attornies are . 


to take out? Certainly not! their fees were 5 17 


ned of, conſequently they were deemed proper 
ES of taxation ; but would not the reduction of 
Wet been coming nearer to the ſtandard of 

| juſtice? 
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Kid down for his education; for in fact as to par- 
ticular plans of iitruction, the native genius * 
oficher injure chin benefited by Wen. fot "her 
mode of Cultivation that is ſuited co One mind, 5 
often deſtructive to another, as different ſeeds fuc- 
ceed in different ſoils. Therefore to cultivate 
lands for thoſe plants, which Tidtare ſeems to have 
denied them the powers to nouriſh, is not forcing, 
is not aſſiſting ; bür oppoſing the ſublime "decrees 
of providence.” I! 


« "There are who fondly ftudious of Aerea 
« Rich foreign mould, on their ill nætured land 
1 3h 2 T muck. 
- « 'Beſmear the roots M vain : nyr{ling grove 
« Seems fair ike ty cheriſhed with foſter EA. | 
« But when the alien compoſt is exhauſt, | 


Its native poverty again prevails... 
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It 
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It is: but top true, that you. ods fad. hams... 

Vers either a compoſition; of literary ordure, or * 

mixture of legal quibble, and. ſhort, cut, phraſes: 
but the. barriſter. who poſſeſſes a natiye genius ma 
boaſt . profeſſion, Which . Ore ma af b 
others, in bringing into action the 0 
ciple of che human ſoul, „that of wn Fe Bod 
his fellow creature, and : conquering his verſary z . 

t by force, bur by reaſon not by Weapons of de- 
krachen, but by means of perſuaſion.” .. . 4 
'K 4 do not mean however to infer that an he | 
ſhould be put to the arts of cultivation, for nothing 
is good in a, rude ſtate; and upon man more than 
on any other animal, depends the in reaſing the 
original power, as well, of mind as of body; but it 
Muſt, be allowed, that the original power is much 
greater in ſome, than in others. Nor is the com- 
paſs of judgment and memory in all directed to the 
lame. point, in ſome. it varies more than in others. | 
It is for this reaſon that all ſhould enden to cul- 

\ .iyate their underſtandings as much as poſſible; and 

the only effectual mode of doing this, is. to travel 
that road which nature ſeems to have pointed out 
for us, as. the ſhorteſt, and readięſt way to make the 
greateſt progreſs in the journey of truth. I think it 
s. the Speftaior who fays, ut it matters not, 1 have 
him not at my elbow; that many A, plough- boy 
would make à good chancellor, and many a chan 
cellor a good plough- boy.“ No confined plan will 
ever make a lawyer, who. ought ſurely to be the 
moſt liberal of men. It is by aſſiſting the natural 
cure, that we heal the diſeaſe, by oppoſing it we 
kill the patient: and this eaſily accounts for the cir- 
cumſtance of ſome acquiring more e in one 
year, than others do in ten. 

What then, it may be aſked, is the recipe to 
make a lawyer? Why that he ſhould firſt acquire 
a general knowledge: in a word, he ſhould be — 8 
G g 


— 


düsterer. c For 1 1 is by conc rath 3 
8 rays of — into one focus, Gat "y JO 8 


is perhaps will be better ihne by FR 4 
favie of the LE” and philoſopher, cath of -whoin 
was to explain his own - cular propoſition wo an 
audience of various characters: * the la choſe.a 
legal ſubject, and the philo ef a phyſical one,” i 
= The audience conſiſted of 4 hep of lawyers,'n - 
bench of dv0rs, a bench of — a bench of ne- 
dants, a bench of gevitlemois and a bench of mat 
| men. e 1 | 
The lawyer began his cauſe firſt chboling for is 
ſubje the pleadings in treſpaſs. | 
obſerved, that, « In welpals, the decharation | 
« muſt be direct and poſitive, and therefore if the 
« plaintiff declares, That whereas defendant, Wc; 
ce it is bad; for nothing is directiy affirmed.  Compns 
« 314. . That is if the defendant demurs. 175 A 
4 So if the HR —_ 
« R. Salk. 636. But quod cum is end aber 
« verdict, though it might be bad upon dennurer. 
« 1 Will. 99. Nod cum is well on a dhecial de- 
« murrer, where the declaration i is ſet fart in the 
« writ. . e. e 33 * 
ec original. 8 x 
« In treſpaſs nec non FA eo quod, Ge. * a f 
cum, is a poſitive charge. Strange, 651. 2 Lord 
« Raym. 1413. 2 Morgan's Vade Merum," 2333 
dont talk to all thoſe who hear me, continued 
« the lawyer, but only io thoſe tbo wnderftand me.” 
Sure enough, none but the bench of his oum pro- 
eon did underftand him: and they wanted che 
powers, per quod, to make other people undenſtand. 
For the preſident of che lawyers firſt addreſſed him- 
ſelf to the cle out of reſpect to their calling; 
but theſe en en being ore much accuſtomed:ro 
the language of the courts above, declared although 
a they 


4 " | 1 
viii | = N- RO D4 * Ti 0 N. 


, 3 had: "IE the yulgar tongue, they did. nat 
wa the harangue of the legal profeſſor, 
very fairly owned it might contain ſome latent ſpi- 
| t, which they could not diſtil: for which reaſon 
they begged. leave to obſerve, & that their judg 
'« ment was immaterial,” yet they owned as far as 
their judgment could go, they had. heard 1 
fall om the legal. profeſſor that the philoſopher 
t to be required to anſwer; for bis harangue 
altogether did not appear to them to contain one 
rational idea. However, they, ſubmitred his diſ- 
courſe both. as to matter and ſpirit to the other 
benches. 

The reſt of the „ ns perfelih of the 3 
opinion, and conſequently, the lawyer was Karel 
0 be ouſuited., 
ebe philoſopher, was then permitted t to. ex plain 
pn ee „ Whi ch was that of the force of the 
FA cles. 

-He-firſt addreſſed himſelf to the bench of, don, 
hi obſerving that “in nature, nothing ſo much 
.««commanded our admiration as the amazing 
4 ſtrength of the muſcles. Thoſe of the calf of 
„ one leg frequently lifting the whole weight of the 
„ body, as in walking for example. I. do. not uſe 
e technical terms, continued be, becauſe TI -with to 
er be inte lligible to my audience at large.” The 
doctors Panel, bowing, aſſented to the philoſa- 

_ + hers propohition. . He. then. tur ned 7 the bench 

= traders... 3 
* Gentlemen,” ke: Worn hg cc 7 8 are 
«© thoſe. powers which, move the bones, and the 
c bones are the levers to the body; but what is yet 
% more extraordinary, they are all levers, of the (if 
er third degree. Why they "ould be ſo, is not for 
me to enquire; as no doubt, what the Almighty ig 
+! has decreed in his works muſt be right.” The 
1 clergy. yoo .aſſefſted to this propgſition, the private 
; ge aclemen 
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gentlemen were of opinion with the traders, \for. 


they declared the landed and the tradi ng intereſt 
ought never to be ſeparated. The lawyers /knew 


better than to negative che facts, but they derfittrreds 
| not ſpecially, but generally, as they gave no reaſons: 


As to the pedants they ſupported the lawyers, but 


all the benches agreed in this; that the legal pro- 


ſeſſor ought to be heard on the other ſide; on the 


ground, that as the philoſopher had nſzd no technical 
terms, nor attempted io puzzle the queſtion any liberal 
.bred max. might underſtand bim; for the contrary 
reaſon they- had non- ſuited the lawyer; yet for all 
that, they did not mean to preelude him his de- 
ſence in the preſent inſtance. OO EG 
The lawyer obferved; That under the wiſe di- 
„ rection of the bench of his own profeſſion; and 
et that of the pedants, he ſhould act: he knew toe 
bee well his duty, to reſiſt any thing that fell from 
4 ſuch high authority. The opinion of ſo much 


_e learning and wiſdom, he ſhould ever efteem; 
« conſcious of his own inability to diſprove what 
« they did not deny. I am under; ſaid he; many 


4 obligations to the learned bench of my on pro- 
ſeſſion, for demurring without aſſigning reaſons: 
I ſee their wiſdom! They have thereby given 

ec me an opportunity of ſtating ſuch general ob- 

c jections, as may in ſome little degree relieve me 


« from being beat, ar leaſt perfectly follow. | 
« My objections then are directly in che teeth of 


| <<. the philoſopher's language: (The pedants ſmiled.) 
« To a noun in the ſingular, he uſed a verb-in tie 


« plural: and after a conditional conjunction, he 


Wh © uſed the indicative mood.” The pedants imme 
diately called out that the lawyer had gained the 


day, and the lawyers thought their demurrer com- 


We pictcly eftabliſhed: but the other benches obſerved, 
that this being freſh matter, the philoſopher was 
certainly entitled to reply; and the votes of the 


2 © . ._ » benches 
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pearing four bo tec in favour of +his 
* vas called on te. s s. 


| ae A noun,” aig ic he, ann t ud wks bench, 
4 which is a noun of multitude, I applied it to the 
& bench of doctors, as. conſulting of many perſors. 
6 e therefore, will. be BRL tHEVER in the 
iral or in the ſingular; but I' preferred” the 
0 mer, becaufe words are but the articulate flaws 
1c of our ideas, and idea is a Greek word, fignifymg 
< neither more nor lefs, than the image of forerhitig 
& formed 1 in rhe imapination; for in like manner, 
as objects of viſion are painted on che retina, 1d 
no doubt are thoſe of reflexion painted on the eat of 
, the underſtanding. To render bur ideas juſt there- 
fore, they ſhould corre ſpond to the obyects offered 
to our ſenſes; the bench of doRors I perceived 
to cbaſiſt of many perſons, and therefore I could 
« do no other than Aabibe a plural idea of hem; 
but as to the bench of pedants, I perceive I muſt 
4 entertain 4 ſingular notion of it, au 7 bopr N will 
* reuer lie plated in the newer gender. AZ to che bench 
, « of lawyers, though they have aſſigned ne reaſon 
0 for demurring, yer I truſt they will ſee the force 
* of my reply. Nouns of multitude chen, require 
& the verb in the Phiral: and where the maulgence 
« of language permits the fingular, it is becayfe the 
plural would be ungrateful to che ear; for the 
« ear is the judge of muſic, and mafic is the art of 
* imitating the harmony of nature. 
Witk regard to the objettion reſpi peRting the 
« mood, if, I recolle& right; F made no 6 205 miſ- 
take. 1 am perfeQly ſenſible that after every 
« conditional fign, we ought t uſe the conditional i 
<« mood, otherwiſe we confound the diſtinction be- 
te tween the contingent andthe certain. W 
« if I. committed that error, J acknowledge 1 
7 wrongs but in ſuch caſe, I might at leaſt de per 
c mitte 
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 « thing either ridiculqus or contemptible, 
2 vile, mean or deteſtable, Hut what may 


ts to the Pepe to know who. was the true 


K 2 


„ 


« wherein he guored ſd many 


. rigies, Hite FO uſe & of of he dethires,” 
; inſtead of ſaying declare, 1 
E | <« fore, had I committed that miſts 


thoſe pres. 
c Gcedents wand have juſtified the error, which on 


8 < pricciple e 


„ But, continued the phibſapher, is thers any 


be defended on precedent ?” Did not Pepin the 
ſirnamed the Short, afterwards King of 


6 3 while he was yet prime miniſter to Chil- 
ed, r 


* deric the Third, whoſe throne ke 
cc he 


« who had, the power, or ke who. had aug the 


©. name?” and did not his Holineſs decide in his fa- 
« vour? Did not alſa his ſame bypecritical Holineſs, 
© afterwards andint Pepis king; and was not this 
9, ayes the firſt anointed king in Europe? And 
did not the ſame Pepix afterwards .receive the 


ſacred unction from 8/. Boxifgce, to uſe the lan- 

age of thaſe days, the apoſtle, by ſome called 
che impoſtor of all Germany. And when Lewis 
fn Feeble, the ſon of Charlemagne, and grand- 


. 


ha had rebelled agaioft him; did not the king 
M and lying on ſack- 


R X K © 


caſions are always quoi:4: this matter was there- 
fore authoriſed by a certain King of the Viſigeths, 


named VAMBA, who reigned in 8 in 681, 


c growing weak and childiſh, haviog blic pe- 
« nance inflicted on him by a council A har 7 e 


aſter 


ſame there - 


of Pepin, was taken priſoner by his ſons, 
re 


+ r 87 l os 1 
precedent 1 6 


nay even 


% 


Joch in the cathedral of Notre Dams, at Soiffions, 
| .'* aſk a public penance? Precedents upon theſe oc- 


xii Inn ver 0 R. 0 | 
aſter which he retired. 0 u eloiſter, and his tos” 
HEVIQUEZ- ſucceeded him, who'adenonledged 

A « he' held the crown of the biſhops\** eee 

. Surely therefore; if tranſactions ſo baſe ant 
.  abotnſnable could he juſtified by precedent, T 
t might at leaſt be Penmired o juſtify on prece- 

e dent an error in grammar.“ But to take a 
<-precedent from home; did not pohe of your-own 
*® /acred majeſties, (6) cauſe a-biſh 's (7) brains 
to be beat out; before the altar of &. Benedif7? 
© Tt is true, no precedent was neceſſary to be quoted 
c for a king's beating out the brains of a biſhop, any 
more than for a biſhop's beating out thoſè of x 
king; for every day's. experience furniſhes in- 
t ſtances of the ' boly falling on the ſacred, and the 
© facred on the boly. But his Jacred nujeſty. who had 
beat out the brains of the biſhop, (8) being willing 
to do penance for the crime, wanted a precedent ; 
w_ 1 when thoſe I have jult now] quoted, were quoted 
upon the occaſion. His facred majeſty accordingly 
went to Canterbary, and when within ſight of 
©-the church, he alighted from his horſe, walked 
c barefoot towards the town, and proſtrated himſelf 
* before the {brine of the faint, i. e. before that of 
the biſhop, for a dead-bi/hop is always a Saint; ot 
* at leaſt, dead biſhops were fo deemed in thoſe. 
days. I beg pardon of my audience, obſerved 
. 7he philoſopher,” who (I am afraid) will think that 
] have moſt ſhamefully digreſſed; but they will 
«© pardon me when they recolle&, that I did not 
* mean to ſhelter myſelf under precedent, without 
« firſt ſtatin ng what precedent was. "Ts now e 


* ſubmit my caſe t "wp: Judges: | : 5 


(6) 1 the Second. 75 Ry 

(7), St. Z homas & Becket, Sho was killed at at c 7 * 

(8) I am not ſure if be were not an arch one, but the iel | 
ligent 8 Who is a better hiſtorian than W will ſet 


that 71 > a | 
| LS When 
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F hen he Ps = had fiviſhe reply, the 
bench of lawyers behaved; very hed by rely 9 


but the pedants had yet man objections t make to 
the philoſopher's langusge, though they were ſoon 


none was ever mended by pedantry. Pedantry had 
ever retarded the progreſs of genius; and in lan- 
guage, as in law, thoſe rules muſt always be beſt 


| will epery: where meet with Jubjefts. ready lo obey. it; 
while the arbitrary one will every where meet wilb 
ahoſe ready lo refiſt it. In ſhort, the prize was voted 


une; none but the pe PEO. | | 
The Nile oo bed anks for the ho- 


ed. It had # much higher author to boaſt; whom we 
couid not too much admire, when we contemplated 


of the muſcles of the jaws.” 


been a philoſopher, he would have choſen a very dif- 
ferent part of his own ſcience to have enlarged upon. 


cal. Whether it be ſo or not will now the ob 
ject of our enquity; in order to facilitate which, the 
plan that I have ene is felt, to conſider the v va- 


(9) It is. remarkable, that 98 the ninfcles of the wy 


of overcoming a W equa t 5 341b. Ses Borelli de 
Mets Animalium. | 


. 4 


5 5 0 
4 8 FA | 
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oN 2 5 
hey. unanimouſly. agreed to wave their — — | 


over- ruled by the other benches, who declared that 
| all language had been improved by philoſophy, but 


that are leaſt arbitrary: beeauſe tbe rational rule 8 


to the philoſopher 12 a MM jority of five benches P | 


our canferred upon him, though he ſaid he did not 
mean to applaud himſelf for ky ſubject he had ſelect- 


the power of muſcular motion; but ot all the muſ- 
cles together, added he, << no muſeles have the force 
„ | 
It need hardly be obſerved, hat. 1 © = 7 
It being, however, demonſtrated that the man ought _ 


to be a philoſopher, much room cannot be leſt to a 
doubt but that the ſyſtem ought to be E ag 


Jaw do not weigh above 11b. altogether, yet they are capable 


eng with any other fubjeft; and in order 
to'demoriſtrate the ame more clearly, the. proceed- 


le and leaſt complicated; ſor ſimple 
Err ones can de 


example che action of afimphs, in 


verfal, - conſequently that in which the major 


ceedings in it, from the fixſt praceſs to the writ of 
execution, and demonſtrated the mode of trying an 


"ou latter being much more difficult than the for- 
— that eh which the generality-of my readers 


rate With *egard to the routine of pradtice, 2 
relatio had had leſs levity in its compoſition. 
]-hfd as well another object in view, in writing = 

chapter on gemurrer aſter the manner that I Have; 
namely, to brin fo the readers recolleQion, that to 
acquire a proper knowledge ef the practice of 
law, ve ought her only totonfider the nature of the 
ſeveral proceedings, but as well either the misfor- 
tunes ef folſies of the parties before they begin 
thetn; their various anxieties, while they are in con- 
tinuanor; and the virimate confequences attendunt 
1 upon the determination of the ſuit. « In a word, 
= that you ſhould look into the ſecret cabinet af thoſe 
. you employ, 
1 7 — * 7 1 


1 ae en babes ab- 


on tlie part of the aint are arranged on the 
3 and. thofe on the. purt of the defendey:; un 
che other, agreeable to the double. entry, Why. 1 
wy with the action not bailable Is, becauſe-it -is 


acquired. -. And I choſe to pee, for my particular 

ocher, becauſe that of all- others-is de maßt unt. 
part of my readers will find themſelves principally 
— Afer having diſſected the feyeral: pro- 


ifitie of fact, I have next proceeded to ſhew the na- 
ture of demurrer on determining an jſſue of law; 


2 . d „ . 400 


, I have purpoſely written in à hyely ſtrain, co 


muſt otherwiſe have ſuffered, from à more technical 
recital; "endeayouring, nevertheleſs, to be as 'accu- | 


„ 


% N N 1 mor. 12 den ape 1 oY # = 
Ss „ 9 Ry 9 1 - 
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mind; 
t truly. to ime- 


ton of the philoſophic 
theſe are conſiderations nch 5 


reſt us in the reduction of the 
. 


ife-worthy to diminiſh them. Theſe reflections 
too will teach us before we- bring actions, to conſider 


jegil purſuits we render ourſelves the dupei of that 


a rticular perſons 1 but like characters on the 
72 5 28 are merely introduced for the inftruc- 


meant to calumniate* private individuals. The late 


obſerves, « the diſtindtion between the fatiriſt 


thouſands in their cloſets, that they may contemplate 


Thus the än vatcly 

parent, while e mangles the individual like 
an executioner.” ' - 

The reader being acoptainted "with: the diſtin&tion 
between iſſue and demurrer, I have next proceeded 
V ſhew the natute of arreſt; thereby Eg 
thc difference between the action bailable, and that not 
. pon Fr aro. ee 


. (19) Vol, I. p. 6. a 
* . default, 


vel whether we have; in in point of moral refitude, 
a true and juſt cauſe of complaint; leſt that in our 


eh a emer aut PT SE of 


the defarmity, and thereby endeavour to reduce it; 
and this by private mortificatiqn avoid public ſhame. 
corrects the fault hke a2 


- Here chew gage wel ok 8 
: we mould re- 


attendant on litigation; we ſhouid reflect 
e cfuel it is to increaſe then and how 


will do me the Juſtice to believe, are not aimed at 


tion and entertainment of the audience, and me ; 
celebrated Mr. Fielding,” in his Jeſenb Andrews (io * | 


the kbeller is, in the ie as af HI 
ther of the individual: the one holds the glaſs io 


— 
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i INTER 0DUCT ION. 
definite; to ſhew the difference between a verdict 
obtained in court, and eee recovered on _— 
Gon.” 25 

2 The Bert e dean eee eee 
cor, Wherein is pointed out their affinity with: the 
nature of demurrer. And laſtly is ſnewn the mode 
of proceeding againſt; as well the bail to the ſhe- 
riff, as thoſe to the action. Al which, taken toge- 
ther, forms what uſually ariſes in a common litiga- 
tion carried ſo far, and to which length the parties 
may if they chooſe proceed; the collateral matter 
ariſing being chiefly. motions” in court according to 
circumſtances, the nature of which will be Gund 
under the title Rule, in the Alphabetical Chaper. 

. .. Foithis chapter, in ſhark. the reader will pleaſe to 
refer for every thing not contained in any other. part 
of the work ; ſuch as proceedings by original, by 
clauſum crit thoſe againſt privileged. py nin | 
peers, members of parliament, attornies, and other of- 
ficers of the courts'; the Feen a gainlt pri- 
 doners, e ; 
The ſecond part acl of the elements of ſpe- 
<0 pleading, not the precedents at length, but the 
Tabſtance of them; the form the reader will be 
ſufficiently maſter of by a due attention to the firſt 
part. Theſe elements, I flatter myſel{, will not be 
leſs inſtructive to the reader, than uſeful to the prac- 
_ titioner : to the latter they will ſerve as an hydro- 
meter, by the application of which he may try the 
proof of the pleadings he receives, by at once diſ- 

covering their deficiencies ; and in like manner he 
may determine the goodneſs of thoſe. of his own 
compoſition. 

This part concludes with the alphabetical chapter, 
of which we juſt now hinted the heads. In it every 
ſubject is not treated fo fully as thoſe in the former 
part of the work, by reaſon that it was by no 
means neceſſary; for the reader being ſo far ad- 
; voanced. 


* 


"IxrRODVETION. xvii 
vanced,” I did not think ĩt proper to offend him with = 1 
repetitions, or fatigue him with minutize, which ne 
can much better diſcoyer himſelf, than any cotn- 4 
mentator can explain to him. Yet, upon the whole, 
there is nothing omitted that was neceſſary to be 
brought in aid to render the preſent practice of the 
courts of K. B. and C. P. intelligible even to thoſe, 
ho before knew n more of law than the 
name. „ 
The third part asked fir a ds in # 
the was proceedings, in order to leſſen the ex- 

- humbly ſubmitted to the conſideration of 
2 re e RaR"- | 


ter- 1 18 5 9 5 
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3 B. The reader will TE; 5 "EK that havidg — 7 
. 2. he will proceed directly to p. 4. as that and not p. 3. con- 
tinues the ſubject with regard to the plaintiffs and having er- 
hauſted all plaintiff's pages in that chapter, he will then ret 
nd. take thoſe of the defendant in the ſame order. Thus 
— the road marked out for-the plaintiff on the one Mew 4 


phat for the FO oppoſed to it on 15 other. * 
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ADVERTISEMENT. 


CTICE -is in law, what —— 
ü in philoſophy, without the knowledge 0 
_—_— we cannot aſſure ourſelves of the truth of 
any ohe fingle propoſition.. It is in law, as in every 
2 feſſion; THEORY ever leaves a bandage 
on eyes, which nothing but a practical 


can remove. Therefore not only to 
the LAWYER, but to che SENATOR, che 
MAGISTRATE, the 7 6 


and the TRAD will this 
uſeful. 2 
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| Preliminary Obſervations. 1 


= * PHE Firſt press * by a 8 of writ, 
. called proceſs: (1) (or it is, what is vulgarly 
called, «ſerving the defendant with a copy of a writ: } 
which naturally divides elf. into: two parts: aft. 
tte writ itſelf, commanding the ſheriff to take the 
2 bp of the defendant; but which in reality he 
ver does; and ad. the notice at bottom, directed 
the Ges whereby he knows. on what any 
There are three ſpecies, any one of which he 
_ Plaintiff has his electiam in ſuing out, as they have 
all the fame end an view, * N 
8 


The Jpecies are, in s the King's Bench. 
1 1ſt, The bil of Middleſex (if the oy Se. 
1 _- defendant be in that he G | 
=: 20. The latitaf (uſed if the de endants reſiſtance be 
3 our of Middleſex.) 15 | 


. the 1 Pleas. 


E | e capias. 1 „ 


(1) A writ is in the nature of n from che king to the 
ſheriff, commanding him to do ſome certain act, as for inſtance, 
to take the body of the defendant; but if the ſneriff be him- 


elf ä then the writ is directed to the coroner. 
A | Note. 
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Nag 60 ahing * * 

the putting in an N 
zin it, a8 if he 
hin the anne hmited by laws. v 
lfter the return of proceſs; May" Jew 
ording to the 12 C. 1. c. 29. 3 which 


called appearing according n the ſtatuter and by 


. dekend, but which muſt nevertheleſs be 
e attorney for the defendant, before he can e pe 
nitted to r his 'cherit e the ee 
y 7 23. 9 
T © mide of entering an appearance. accordin 
the ſtatute is thus, 
n who ſerved: this. copy af: the” 
e affidavit thereof, and that it was a we 
boy, (it is therefore neceffiry that ſuch perſon ſhould 
kamine it,) and that it had an Eugliſb notice written 
nder 1 It, irected to the An urſuant to che 
atute in ſuch caſe made and provid 04 . 
This affidavit ſhould alſo A the return of 1 
„Sc. in hort every effential to the writ and 
ice. 8 
It is ſworn before a judge "of the Court, or 
rk of the common bail in the "yy Bench, 
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e 25 G. 3. c. 80. . 22. without A 


| Yai: But be "Es 1 4 1 then a nom 
* may be ſued out againſt him, © directin riff not 


e ſhe 
to omit by reaſon of any liberty to take the defendant,” which 
f be a Bill of * nene, "LOG 


Ne 
""m The return of the writ is the day cherein nn” 
af the ſheriff to have the body of the defendant 
before the king's juſtices, and in Common Pleas it 
muſt be upon ſome one of the return days s found i in 
tze ilmanack; but enden che f - which is alle 
..... Ln] 

But in the King's Beneh, ks bil of ; ficken or 

3 be ſued out one e and 1 8 


F A 9 F Oe 
| © Nite: Thr Ke ference ee he proc ft 
| WO. a 1 


1 „ 
20 cut, but the day on which it is dated; in we 
every writ has two dates, one within, and the 

without; the former is called the eſte, which i in 

| ©. TCT 


We 4 either in term or vacation. 
* Note. This is the ſecond diference berween the tro court 


And in E P. the dete muſt be fifteen days before 
the return, 1 orge in K. B. ĩt need not be. 35 
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1 "This 5 the third variance deren the tao cours. 


But althougb in C. P. there muſt be fifteen day 
| beryeen the, * and return, Pet the teſts ka 


"4d 6 „ OY | 35 4 
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Dot, 
Boney te „ 
In the Sn e bee the aer in en, 
be entered in this manner. * 3 — 1 
X . ud aſs or RR as ** 3 
defendant himſelf; for the plaintiff may chereup 1 
by filing his declaration in the p 7 2 
at the ſame time giving the deſendant notice th 
in writing, rhentioning the time chen he « 
plead, and which need not be perſonally ſerv et 
only leſt at his laſt place of abode. I need — 4 7.8 
mention afterthe remark of ſeveral defendants being 

put into one writ; that if more than ae defendant: 

be named in a declaration, as many cpies muſt be | 
fled,. that each defendant may have” an ap 

of taking his own copy out of the office; —— | 
each ſhould be ſerved with a notice of filing _ 5 3 
ration ſeparately, contai in the FORE” ny woman . 4 


Note. But th F for. the 3 

| until the time for r nt, 2 | --M 
The declaration being filed as above, and notice 

thereof delivered to defendant, the plaintiff may 

W upon giving a rule to plead,” and without any further 
demand of pew 'proceed ro judgment by default, - 


Wee. Barth declaration is go end el hint 
from the time of the notice ſerved.” 4 5 


Havi therefore Fee that” no. Wn 4 
tage can in general be gained by the deſendant's not 1 

| appearing, we ſhall now proceed to ſhew the means | 
| whereby he bs: ro appear; 5 premiſing however 
. LEE &'sf e, e 
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ſuch antedate be- anterior-to the cauſe of action. 
Tie date is the day on which: egy 
2 | poſteriar to the cauſe of 

actien. The writ and copy: muſt both be indorſpd 

ache attorney's mme ie 
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LY 


© nic of the manner in which one of che above 
writs:is fued out, for which purpoſe we have 1c» 
lected the bill of Meddlefex, which we ſhall & 
- tobe the aQtud] commencement of an action, iche 
court of King's Bench: « brought by a watch, 

maker, for the recovery of 201; ® an the axle re. 
| F: ; the letter 


8 ST every ſtage until we come to 
its concluſion, e execution, By this means 
the reader will become perfectly ac 55 with the 
nature of a common action not bailable, brought 
for the W of the amount of any other manu- 
facturing tradeſman's bill; there being no difference 

in the * r= whatever, except in the firſt 

| 1 e declaration, which is only in the ſtate- 
ment of thi plaigtif's trade. 5 
Ahd. to the action 3 goods ſold 
and dehivered, 1. e. to recover the amount of a mer- 

_ chant, tyadey's'or hopkeeper's bill, the only differ- 
ence is; that the counts for work and labour are 
omitted. 
5 4 nd no matter what the ſum, ſo it be above forty 
| maln ; and fr forty ſhillings only, the cofts are 
as high as for 100/, except as to the fees of comfel, 
which. are uſually given in proportion to the ſum 
there is a probability of recovering. But in cafes 
where the P ees-of counſel do not depend on the ſum 
to be recoyered,. they are regulated by the length of 
the brief; but this is not much thought of _ 

: where 
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s attorbey to 
a n greg filed with the ee 
of the common halk af ie. me of pubs in che 
appearance. NE dh: | a 
Appearagee miſt de emered i in either eeutt Wb. 
in eight days aſter the return of proceſs, the Ar- 5 
2 3 che return days in one court 9 the | 


other, having been already taken notice of. . i | 
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the proceedings are ſo common that the 
are much ſooner underſtood, and co ty 
quicker read than in an intricate caſe, ſo that their 


may be ſaid to. be W * * a fam 


wo be recovered, 
> | it | Parti Beens. ve $8 13 
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Firſt the attorney for the Pamde kth warrant 
„e eee 64, ſtamp; this. 


; 1 i che Court of King's Bench. - 


| Caſes 171 I ãĩ́ꝗIBa; etained to pro- 
ſecute by the plaintiff, ( 4) as his attorney againſt the 
defendant. gs > 


No. on the fle. 3 Plaintiffs attorney. 


* .* - ; 
h | «1 


And having bought a writ at the ſtationer's print- 
ed on parchment, and a copy printed on paper, in 
both he fills up the blank 2 alike, indorſing 
his . and * W 888 with che 23 of the 
mo 


Form of a the bal „ Middleſex, 


Lage to wit.) The ſheriff ; 18 commanded to 
rake (name the en, and Richard Roe, (5) if 


(4 Throughout this exam le, we ſhall uſe the terms plain- 
and defendant, inſtead of names; and in-mentioning the 
attornies, we ſhall write plaintiff's attorney and defendant's at- 
torney, as thoſe terms will ” eaſier for the reader at firſt to 


remember. 


: 1 This is the way the writs are printed from the abſurdity 
of old Sanden Richard Roe feng only a nominal perſon. 


Def EE. Th gs Tons es | 

- Theſe emo yeomen, Jobn Nha ind Richard Roe, (4) 1 
are Perſons not exiſting, and in the Common Pleas I 
never mentioned in a common appearance, = 
which i 1 made out thus. PR x 2 e in I 
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Appearance for defendant, late of N. 
minſter, gentleman ats, plaintiff to a return 4 
ee on the morrow of All Souls. "Wah, _ 


3 Note. This therefore we may call he fifth variance in the Y 
prattice of the two courts. | 135 ED sf 
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ö Lache King at Wefuanfer, 1 
3 the week( (6) oer Aer the Wa of fl fouls . 
=o anſwer the defendant jn a pics of 1e 
1 char * wa have: * eee | daes, 


ere ® 
© Nitice, ; 
- Mir. Defendant, 


Fou are ſerved with this procefs to the 
intent that you may by your attorney appear in his 
Majeſty's Court of King's Bench, ar #4f#minfeer, 
at the return thereof being the ſeventh day of Novem- 
ber next, in order to your defence in this action. 


= November 2, 1791. (9g) Plaintiff's Attorney, 
27 | n 


Phintifs attorney having filled up the writ and 
copy, he then takes the . to the bill of Middle- 
Jex (11) office, and gets it ſigned by the officer; 
but it is not ſealed, as the latitat and capias are. 


(6) Returns by bil differ "= thaſe by original, 1 { 
as the latter are on thoſe days marked in the almanack; but 
the former on the day of the week on _ you make your 
writ returnable. | 

7) The return. 5 

(8) The chief clerks of the court. ? 

(9) The date. 

| (10) Indorſed with the date. 1 

' (11) For the fituation of the different _ ſee title | 
«« Offices,” in the Ins Chapter. 45 

; G 
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Pac, e ae keene pere 
ut a n rocgeding in one court; 
Lzitat be (eal ſealed, | 


bal call thizthe * ee 


ied a pr avipe. 


ndanc before the retum days in 


Thus ch for the ſervice of proceſs, But it fre- 

uently ariſes that the defendant cannot he per- 

pnally ſerved in time, ſometimes from his keeping 
little out of the way for the 


crſon to whoſe care the ſervice is committed, fre- 
vently it ariſes that the attorney's clerk, the com- 
on agent upon theſe occaſions, happens to have a 
plendid ſhilling in his pocket; and by the way 
eets an old acquaintance, to whom if of the quill, 
e writ and copy are moſtly ſhewn, 

Oh! ſays my friend, never mind, if you be too 
te for ſervice, report the defendant, « non eſt in- 
entus.” What the devil were returns made for, 
ut that two writs ſhould be ſued out where one 
ould do; and where two'won't do, give me your 
and, my boy; three will. „ Tour health, friend, 
Ke out an alias. 

For if the defendant cannot be ſerved wich the 
py of the firſt writ, then a ſecond may be ſued 


& LACS. 
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bg that after the wards, « the ſheriff is comtnanded,” 


225 1 Ic: =" 


| At thine 732 thay pliniff's — 8 * 5 
rit ſigned, he files in the office his warrant to pro- 
peutey together with a ſhore abſtract a che vrit 


The! f. "ihe uin then be R 


And Ser defendanee may be pur in one whit bue 
f fo, they muſt be ſerved with copies N 


„ and ſome- ; 
mes the matter may be a little negle&ted by the 


ut called an alias, which differs only from the firſt 


og 
one Kind of — | 
e proce ki 3 in © os 


A. 
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FREE, 


is Ae, « as before" be has: deen 
AM if the defendant cannot be ſerved 
alias, then a pluries iſſues; which. differs. ro 
alias, in that inſtead of before, ir ſtates, * art 
been often commanded.” ee 1119" BY 
And if then he cannot be taken, the (plaintiffs 
attorney iſſes plurier writs til he can be taken. (12) 


a „ aer 
an attorney's 7 bil for writs only, to the amount of. 4p. ah. 
the defendant was not ſerved. at laſt. Now admitting that 
writs ought yet to continue to be the firſt, p procecing i 

actions not bailable, what is the ſufficient reaſon, why the 
writ ought not to ſtand until the defendant can be ſerved, 
without the expence of ſo many renewals; which 2 falls 
upon the plaintiff; for thoſe who who are difficult * be found are 
generally l TOY . „ 
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IDS, 


CHAPTER 1. 


„ 


; Prcliminary Obſervations.” . 


T. S is the ſecond „ in 4 colnmon 
action; and may be . « a letter from 
the plaintiff to the defendant and the court, * 
ing . of the plaintiff's cauſe WITT. 
Its natural primary diviſions are three, 1. e. the 
Preamble, Counts and Concluſion, and every Count 
partakes of the nature of a ſeparate declaration. © _ 
In the King's Bench, the preamble begins with. 
« complaining of the defendant's heing in the cuſto- 
dy of the Marſhal ;” but in the C. P. it begins 
wich ſtating, © the defendant to have been attached 
to anſwer the plaintiff, and whereupon he com- 
plains, c. except the declaration be in debt, 
_ then inſtead of attached, the word c ſummoned” | 
is uſed. 
And in X. B. the preamble of the declaration in 
debt has theſe words in addition to the com- 
mon preamble, « of a plea, that he render to the 
ſaid defendant 201. (or whatever the ſum be) of law- 
ful money of Great Britain, which he. owes to and 
. unjuſtly detains from him.” And the fame is in- 
ſented in the C. P. „ after to anſwer the defendant,” | Wo 
and then whereupon the ſaid plaintiff, HG. fo 
In other rs the declaration is the ſame i inn 
one court, as in the other, except with regard to 
the pledges to proſecute, which de infra. 
The declaration which — in our . 
has eight counts in it. 


iſt, 


HE declaration 
letter from the 

. the court, info laintifF's cauſe 
df action: We may therefore define the plearots b 
- the defendant's anſwer | mn wining thereto.” . Fo. 4 


* — * , , * SY 
* 1 . * 
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a e 1 9 
v form or ſubſtance (the lamer it very tarely wants, 
did bulk mean ſubſtance, for it is 


generally | 
. enough, and thick enough;) the defendant may b. 


| _ jet chat, iris inflſficient in he; this is called a A 
' urrer. (55 vol re 2 * — 5 = PAS 1 
| 2dly. Or K the debt do not amount to g, the 1 1 
to the juriſiictiyn Ae „ 
ac whether the court will have unhes cagrleance of 1 


. athly. Or in abetement, a fuppoſe the defendane | 2, 
& be bed by « wrong name. In tack eaſes d e 


: - . * . & py * * 4 0 5 5 
f ' 4 : 2 9 N - „ Y "8, * 7 
4, . 1 ; 1 - E : 4 5 ; 
2 (4 þ 0 " 1 1 
* 4 4 * - } y 
5 * 4 5 2 a ft Le : : 2 " 5 1 fy ; : y 


| . DECLARATION. Cs "7 


— 


/ 


* 1 * _ 
Tn oe es I 4 Oe res et * 


Plaintiff | 
If Is fr wy for work and nber as 4 watch- 
maker. | 2 . 


ad. Is wor leak erate labor were 


worth, called e 4 gitantum. mernil.”, 
d. Is for 100 / for goods Fre and delivered. 


3 Figs 
| 4th. Is for ſo. much as other goods ſold and deliver 


ed were really worth, being — * —— 
meruit. 
5th. Is for another 1000 for money id 0 out for =o. 
defendant's «ie: Hs 
6th Is for another 1007, lone him. 5 
th Is to recover another 1001. ich the deten. 
dant has received for the plaintiff's uſe. ; 
8th. Suppoſes an account to have been 3 be- 
tween them, whereby the defendant was found 


5 indebted to the W in —_— 100. 


Then en che ne 8 which 1 "A 


he defendant not regarding his promiſes,” hath paid 
none of the ſums = dv ot which if we caſt 


up, amount to 8007. yet the concluſion. ſtates the 
damage to be no more than the ſum contained in one 


of the counts, i. e. 1001. ' Unneceſſary as all theſe, 


except the firſt, may appear to the reader, yet I 


P 
have heard G@@unſel applaud che advantages of this. 


mode of declaging with, 
C You may not alone charge. your debtor this 


* way, but you may as well charge him that way, 
dc forgetting at the ſame time the number of riſks 
_ «c there are of being non - ſuited, and then all theſe 
«<charges fall upon yourſelf.” Now as it is free 
for one man'tg give his opinion one way, it is 
_ *equally free for * to give his opinion the other 
Way. 1 muſt therefore contend, that one unequivocal 


count, wherein the cauſe” of action is clearly ſtated, 
is far preferable to eight, in each of which the cauſe 


. of action is equivocal and dubious: Indeed you 


ht as wel rmit a *. to ſtate, that the 
3 1 | defend 


| Defendant... 


muſt c ks. « by praying jud ment of. th 
BY 1 . 85 pes 


; ns Abe chree la ind of pleas are Nt ER: * an 
By the 4th ant 5th of 2 c. 10. no dilatory plea can Ad- 

- \anitted, aflleſs an affidavit be at the ſame time made of the mh 
 ereof,. or ſome probable. de eee yours to induce © 
them to believe it true. (2). x 6 w_ 4.4 R . 9 


5thly: But pleas to the aftion are. of a vol differ. 
ent nature, as they ue n to anſwer _ merits 
of the plaintiff's complaint. ee 
I hep are of two genera, 1. . confeſſion anal 8 
ay the former is 'Whar'is called a cognobit, (a 
ſpecies of this ſort is the payment of money into 
court, which needs not be of the whole ſum, in 
vhich caſe the defendant may then plead the gene 
nl iflue as to the Temaindet,: and ſo much money as 
he pays into eourt, is conſidered as ſtruck out of he 
declaration; and the reſidue 1 is 1275 ci! oe as 
the whole declaration. - BRI * r 


Note. 80 a a PO thay coufels the wholly or he. may 4 
deny the whole; or he may confeſs part, and deny part of what 
the plaintiff charges him with in the declaration. | 5 


Pleas then that totally deny the cauſe of complaint * 
are of two kinds, namely, the general iſſue, on a 
ſpecial. plea in bar. See the latin under its proper 
bead: in" the" Elements of Special Pleading; but . to 
| te ere ſhall ſc ect i it 2 80 4 D vt 


1 


* We  Partjeillay Example. 41 2 | 


On the receipt of this declaration, we ſhall 22 
poſe the attorney to have read it ee His —_ 
(6) 5 Com. Vol. III. p. ne | „ 7 


(7) BlaM. Com. Vol. III. p. „„ 
6050 ** 33 


* 


* . . 


CC  .. defendant,” 
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defe ebted to Rim 1 7 
any, © way + hag Amis to permit hi 


1 = Fig cope 2 771 n £ —— 


n is, hom © «pie the 1 


1 5 ar any e N S — . * 


gins, he does not deſerve. end, ap 
_ - Slight to mmence an action, 


vince of dhe Juſtice-of, that cauſe, RAT bs | 
oy #9 explain. 7 
Bur that the reader may fill better underſtand the 


wdr if » deelaration, let us proceed; wich qut ex- 


ple ſor the ark roars 30 57 mm r 
ted maker. | 


* 
4 


PARTICULAR BXAMPLE 
| ; Farm of the hau. 


Stamp, 1 m the Ki ing” I Bench. 
L AMidalgex, to wit.] The laintiff.complains of 

the defendant being in the cuſtody of the Marſhal 

(14) of the Manſbalſea, of our Lord the now. King, 

before the King himſelf of a plea of reeſpab an the 
cafe. For that whereas. 

1 Count being for work and labour. The 


defendant on the iſt day (15) of 1 in 


02 ges partig 1s of Nntif ade gend. 5. 19. 


g ) This is the fiction only on which this court procee 
* Er Lamb Meir ma; taken into the cuſtody of the proces for 
unleſs removed by Habeas Corpus, or ſurrendered by _ bail 


(15) Any day a RELIES aRion accrued. | FE ; 


Lo WT, 


To Es 
: 197 & 15 ntiff's 7 OE 2 
che N to cl Tge him with oe; | 


N in - other words, before. 
HF ſhauld properly under- * 
"a © the Apt, 3 for this long dechiration wanted 
. ah" explanation,- for which purpoſe. we ſhall ſuppoſe 
| the defendant's attorney to Res taken cut a judge s | 
mens, (10) Ang being: the uſual mode of po? 
ling in ſuch nn : 
upon his adverſary. | 205 
What thoſe particulars were, the reader is already | 
acquainted with; the diſpute however between the 
e we ſhall ſuppoſe, or tather the defendant's de- 
was that the watch did not go well; and there- - 
fore he wanted the plaintiff to cake it back again, wo 
_ refaling ſo to do, the defendant was determined to 
try the point, and the declaration being ſent to a ſpe- 
4 Pleader, be adviſed that the de der odd | 
d'the general iſſue; för it is never adviſenble to 
. pleadiſpecially, t that which N be * * 
wunde Agenefak plea. fy | # 


e The general due is | char which nionce cnoars and 2 


dies ihe 'whote declaration and there ts the. plaintiff | 
the N of his allegations: th dhe Wege advantage of which is, is, 


Fare { Thoug þ that did | notappear on the face of the 4 | 
Fl thy in my opinion, aral to the priuei les of * | 
n it 888 caſe is ot derwie in Sia af 


Fer 


* 


* ag 


r 805 2 laintiſt 

che year of 1 A 1, . 4 ner, 
in the county aforeſaid, was indebted to the faid 
plaintiff in 100, of lawful money, of Great Britain, 
for, the, work and. labour, care and diſh 


7 5 in and avout. the buſineſs of the faid de- 
fendant; and for the faid atlangant, and at his pe- 


. cial inſtance and requeſt, . and 8 


; . tetials, and other neceſſary things, found,” Migge 


uſed and applied by the Lid plaintiff, on that 


ſion, at the like ſpecial inſtance and requeſt of the 


'D EC L 4 R A T ic 0 TY | ba 2 n 5 


„ gence of. the” 
2h ö plalntifß before that time done, e and be- 


* Mor divers ma- 


ſaid defendant. And being ſo indebted, he on | 


« and. faithfully. promiſed the faid plaintiff to pay 


e him, the fai ſum of money, when he the ſaid de- 


<"? 


_ « ſaid defendant in conſideration thereof, undertook 


* fendant ſhould be thereunto afterwards requeſted.” | 


lad. Count being the quantum meruit.I AND 


Wiſshnae afterwards, to wit, on the day and year 


©, aforefaid, at Weſtminſter. aforeſaid, in conſideration 
chat the ſaid plaintiff, at the like ſpecial inſtance and 
1 of the ſaid defendant, had before that time 


done performed and beſtowed, other his work and 
labour, care and diligence in and about, other the 


buſineſs of the ſaid defendant, for the faid defendant 
and at-his like ſpecial inſtance and regrets and had 


allo at the like requeſt of the ſaid defendant, found, 


provided, uſed and applied divers other materials, 
and other neceſſary things, in and about the ſaid 


Buſineſs. He the faid defendant then and there, 


e undert6ok and faithfully promiſed the faid plaintiff 


« to pay him ſo much money as he therefore rea- 


ce ſonably deſerved to have for the ſame, whenever 
cc the faid defendant : ſhould by thereunto. afterwards 


« requeſted.” _ 
And the faid plaintif® avers, that he therefore 


a re 3 deſerved to have of the ſaid defendant for 
4 5 | | ; the 


&: 
% 


e 


dener Pg 
dat in the 2 time 1 1255 8 waiting. _ 
1 for the plaintiff to come up to him, as. till the plaintiff 8 3 
proved his debt, in conte N of lam the defendam ddes * 98. 65 
E. any chihg: agreeable to that excellent i maxim, 0 Te 5 
3 ue is innocent, till he be found Es * 1 in a free | 
ry, << nee not Lys, the 5 2 195 


No af Mic,” (x1) being Generale 


in this caſe... : = 


f Written on . e e famp; nib 11 * PAY 785 | 
- ſerved once for all, that this 15 10 N common to 200 
an . —J 5 


1 And the ſaid detendant by Mee Nee and | 
1 3 defends the wrong and injury, when, S and ſaith, 
that he did not undertake and promiſe, in manner 
and form, as the faid plaintiff hath above thereof 
complained againſt him: and of __ he 1 55 W 
Fe . e 
f | '1 | 
of the time the Defendant þ has to deliver bis 1 
_ Plea. 8 5 


i, be + AE E 3. „ : 
Four * "I dei be delivered in chief, 
7 but eight if delivered conditionally, and the days . 
are reckoned, one . and the other exclu- "3.0 


fiye. * 
, 7 * 0 F , : 
» Z o 4 n : 6 I 
. 7 F , | 
t- - 25 p. 4 s ' | ; þ 3 
2 ; Ie VVV 5 | 1 
, 5 5. / % 73 b 


The ea as in K. B. wes that the days are 


reckoned borh incluſive, q 
(11) See General Iaes in x the elements of Special Pleatiog, | 3 
E 1 x Nate. b 


on the ſame day and year 'aforefaid, at Weſtminſter 


 ** tool. of like lawful money, for divers goods, wares - 


* . D 7 3 — a * — * & ; - f * 
4 x : — be . 4 1 8 k 2 
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dhe ſame; other 100, of like lawful manch- 10 ü, 
at Weſtminſter afore nid, Wiiersof che laid defendant 
_ Oo Hrs 
ſaid) there hat note??? 
 _  * [3d. Count being for goods fold and delivered. } 
And wHtrEas the ſaid defendant afterwards, to wit, 


* * 1 


aforeſaid, was indebted to the faid plaintiff in other 


© and merchandizes, by the faid plaintiff before that. 


| - time fold and delivered to the ſaid defendant, and at 


his ſpecial inſtance and requeſt. <« And, being ſo in- 
te dehted, he the ſaid defendant in conſideration + 
et thereof afterwards, to wit, on the ſame day, and - 
e year aforeſaid, at wt wan aforeſaid, undertogk- 
- and faithfully promiſed the ſaid plaintiff, to pay 

cr him, the faid laſt mentioned ſum of money, when, 


te he the ſaid defendant ſhould, be thereto aſterwards 


r 
lcath. Count being a 2d. quantum meruit.] AND 
WHEREAS afterwards, to wit, on the ſame day and 
year aforefaid, at Weſtmenſter aforeſaid, in conſider- 
ation that the ſaid plaintiff, at the like ſpecial in- 
ſtance and requeſt of the ſaid defendant, had before 
that time fold and delivered to the ſaid defendant, 
divers other goods, wares and merchandizes. « He 
ce the ſaid defendant then and ere undertook. and. 
« faithfully promiſed the faid plaintiff, to pay him 
& ſo much money as he therefore reaſonably de- 
. ſeryed: to have for the ſame ; when he the fad 
te defendant ſhould be thereto enen 1 
And the ſaid plaintiff avers, that he therefore 
« reaſonably deſerved to haye of the ſaid defendant, 
e for the ſame other 1000. of like lawful money, to 
c. wit, at Weſtminſter aforeſaid, whereof the ſaid de- 
e fendant afterwards, to wit, on the ſame day and 


fr year Asrefiſd there had notice.” 
ES sch. 


- Cath. I * . Jaid: * Er. eK 
pended.) AND WHEREas the ſaid defendant aſter- 
Wards, to wit, on the ſame day and year aforeſaid, 
_ at Weſtminfter aforeſaid, was indebted to the faid 
= plaintiff in other 1000. of like lawful money, for 

| money by the ſaid plaintiff before that time laid out, 
expended and paid for the faid deferidant, and at his 
 Ipecial inftance and requeſt. And being fo in- 
ce 8 he the ſaid defendant in conſideration 
c thereof afterwards, to wit, 'on the ſame day and 

. year aforeſaid, at Weſtminſter aforeſaid, undertook, 
« and faithfully promiſed the faid Plaintiff to pay | 

c him the laſt ' mentioned ſum of money, when he 
« the faid defendant ſhould be me 7 alte rwanis 
40 re queſted. 8 ? ; : 
lech. Count, or chat for money lent.] Au 
WHERBAS the ſaid defendant” afterwards, to wit, on 
the ſame day and year aforeſaid, at Weſtminſter © 
aforeſaid, was indebted to the faid plaintiff in other 
100!. of like lawful money, for ch by the ſaid 
laintiff before that time lent and advanced to the 

a defendant, and at his like ſpecial inſtance and 
ert. And being ſo indebtedd he the ſaid de- 
-ndant in conſideration theredf afterwards, to wit, 

te at Jeſtminſter aforeſaid, on the ſame day and year 

tc aforeſaid, undertook,' and then and there faithfully 
= _ « promiſed the ſaid plaintiff to pay him the faid la 
— tec mentioned ſum, when he the faid defendant ſhould 5 
KF . be thereto afterwards requeſted.” . | 

| * [ 7th: Count, or that for money had and received. ] 
6 | Ax D WHEREAs the ſaid defendant, on the ſame day 


- 


and year aforeſaid, at Weſtminſter aforeſaid,” was in- 
debted to the faid: plaintiff in other 1001. of like 
lawful: money, for money by che ſaid defendant be- 
fore that time had and received, to the -uſe of the 
ſaid plaintiff. And being ſo indebted, he the ſaid 

_ « defendant, in n conſideration a afterwards, to 
f iO Bots ama: Ks 4; ps ce „ 


— | | * * 


—— — oO 


eh; ; * 5 


. wit, on e un ed af bb. 


tc ninſter aforeſaid, undertook,” and then and there 
« faithfully promiſed. the ſaid phintiff to pay him, 


ce the ſaid laſt mentioned ſum of money, when he 
'« the faid defendant ſhould be thereto fterwards 4 


* requeſted.” _ 2 
[sth. Count, or hit, upon an account ſtated. 


And WHEREAS the ſaid defendant afterwards, to wit, 
on the fame day and year aforeſaid, at amyſter 


aforeſaid, accounted with the ſaid plaintiff of and con- 


derning divers other ſums of money, before that 
time due and owing from the faid defendant” to the | 


_ faid plaintiff, and then being in arrear and 


"and upon that account, he the faid defendant a 


then and there found in arrear, to the faid plaintiff 
in another large fum of money, to wit, the uns of 
other 100ʃ, of like Jawful money. And being fo 


« found in arrear, he the faid defendant i in confidera- 
« tion: thereof afterwards, to wit, on the ſame day 


« and year aforeſaid, at Weſtminſter aforeſaid, under- 
« took and faithfully promiſed the ſaid plaintiff to 

« pay him the faid laſt mentioned ſum of money, 
te when he the ſaid defendant: ſhould be thereto * 
ce wards requeſted.” e 8 


IConcluſion. Let the 5% denden not re- 


1 his faid ſeveral promiſes and undertakings, 
ſo by: him made in his behalf as aforeſaid; but con- 
triving and fraudulently intending, craftily and ſub- 
tilly, to deceive and defraud the faid plaintiff in this 
behalf; hath not as yet paid the faid ſeveral ſums of 
money, nor any part thereof to the faid plaintiff, 
although fo to do, he the ſaid defendant was re- 
ve. by the faid plaintiff, afterwards, to wit, on 
| the fame day and year aforèſaid, and often after- 
wards, to wit, at Weſtminſter aforeſaid, but he to 


90 1155 hath ee * refuſed — — : 
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„ This is the forth — TE ad 
court's fbr in Ce g Meyer art not put. 5 


2. Of the Delivery of the Declaration. 


| The plaintiff is at liberty if he chooſs. © to- dowel 
| deliver. his declaration on the return of the: writ, and 
- + of: courſe his attorney is then at liberty ta charge for 


ic itjs-therefore mak ready: by that time, IR. 


(16). Zohn, Doe, and Richard Ree, as it has been al ly ob- | 
ſerved ate perſons not in %, but according td judge Black. 
as | fone, (1) **the ancient'uſe of them was to abſwer for the plain- 
* tiff, who in caſo he brought an action without cauſe; or failed 
tin the proſecution of it; vas ſiable to · an amercement from the 
Crown for ran {ro accuſation.” This cuſtom had its 
riſe from the laws of Sazgho, not Governor Sancho, Don Qui ots 
Squire, but Sancho I. King of Portugal; though” quere, whether * 
2 the Governot would not have made a better ſaw- giver than the 
King? For the King's Hedges are now reduted to mere names: 
- and ſurely as e can do without their perſonalſervices, Ithink 
we might diſpenſe with their nominal ones; for what purpoſe do 
3 their nominal ſervices anſwer ar preſent, except that in cafe the 
3 attorney for — — happen to forget them, tho deelaratiom 
I | may be demuxred to ſpeeially, and th ꝑlaintiff is rendered liable 
to coſts, and for what ? for neglectiig to put in the names of per- 
ſons that don't exiſt! However thoſe gentlemen of whom no- 
thing now re main but their names, and-the coſts which ſdtre= 
times follow the omiſſion of them are, in common actions, in the 
Common Pleas, totally leſt out, except in · proceedingꝭ by bill 
againſt peers, c. (2) but in K. _ ade are yet SES. 


(1) V. III. p27. ks. 
(2) See _ 88 tc, in the alphabricat chapter. i 
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moron "1 3 


| c Where 
ee much more. To prove EG, 
this if the attornies always underſtoock thaic decile: = 
rations, why do they employ ſpecial pleaders to 
draw, them? and ag the attornies are ophgeq.to.em- = 
T 07 Þe ſpecial — to draw them, it is no wonder 
3 chents Gould want other, commentators, he- 
ornies to. lain them; thus aa the ela- 7 
225 Is n n by one ſpecial pleader, ſo is the plea _ 
by another; ſo that x a the plaintiff 2 ä 
upon his own knowledge of underſtanding, r 
the defendant plead upon his, but they both take ö 
other people's words, tno.deens. i 7: e. the dent ap- 
plies to his 5 7 and the = AIG py 
ſpecial pleader !-! 


22 3. o airing De - bene ele, : : 


. „ 


15 


"The ohinil®-may Giver kiridecttation; bios 
he defendant has appeared, and this is called, De 


Prve-aee, f e e cd 8 
4 o del 7 10 


5 


* 


or he may deliver his dei in hi . 
| ond defendant, has appear 
Nete., The differ 10 theſe.two of decluing that J ; 
| in. the former way, 32 2 ay ht, agd-in — ladteps | -. i 
only. four daya_notice. to. plead; we. ſhall therefore ſole& the. | | 
latter. * keene 10th example | 


- 


i DECLARATION. 


"Mis: 
— wo have been delivered h. le ene Jan with the follow: 
. Copy declaration, fo: 18 (x7) 1 34 each Fa” Di 6 0 
N 34. ſtamp on each ſheet of paper (18s) % 9 
The plaintiff demands a plea in N within four 
a frm thi dts hereof, otherwiſe Judgme ae 
35th 70 1 November, Fours, we f 


= G ue for the pls. 
To Mr Daunen. Atoraey, 1 


„ the e Time e before Plainif nee declare. 


fff do not chooſe to go on # 
bis ial 0 ben "6 time gon red. ( 


* 1 


PRE - ne NIE WE 1 
3 . — g * 2 
: 15 ; 


Til the end of the erm hat ; in which pro 
r LY 3 


0 
The me üme as in K. B. if called on by nig 


it not, * of che third 4 
Gab. | 


' Note. This We . aer eder berwen the bes of 
the two courts. OY 


See Deſendane, C "* 


017) A folio is 72 words. | 
(18) For a ſheet of r copied, commonl contains. 
about 6 or 7 folics. Y Pape cp g 
(19) And this time. is alten not enough, for it di . 
ariſes that the {j pleader is tardy in gh for 12 which 
_ caſe he directs the attorney to take out a ſummons for time; 
by which means not unfrequently, as the reader muſt well know, 
the defendant in the mean time, n 
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CHAPTER ut. 


| Preliminary Obſervations, 


"HIS i is the thitd fa of a r 8 
LO that wherein the . are fi- 


= f grifies no more than. an agreement be⸗ 
tween the parties to reſt their cauſe upon ſome par- 


. point; and this my he either. point of law, 


or a point of fact, or it is the appeal of both plain- 


8 8 


f i to the  coungſs- ir er to a Jury, & if the plaintiff, he | 


. defendant; to the court in the one cale,,or 


8 in the other caſe. 5 
ene ver the iſſus happens es be an ſſue at I 


one party avers. the declaration, plea, &c, of his ad- 


verſu to be infufficieat in uw, and the other joins 


iſſue by averring it to be ien ; which i Is called 
55 a Joinder in Demurrer. 


But when the iſſue is in fact, the: parties appeal 


rays,” it may be enquired of by the country. Bur 
if the defendant, he concludes, with putting himielf 
on the country,” of which latter nature is our ex- 
ample; and it is then ſubjoined by the adverſe party 

« that he doth the like.“ 
But what we have here been ſpeaking of, is the 
effectual part of an iſſue: for alas! there is much 
more to do before iſſue is joined in this - ſimple 
manner; as now the declaration and plea are both 
copied over again by the phaintiff's attorney; on 3 
treble· penny ſtamped paper as before ; . 


ever comes the memòtundum part, then the decla- 


ration, and then the plea, at the böttöm of Wed 
iſſue 1s Joined as abovementioned. 5 
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"Pats, Example. 

' i | Michaelnas Term, in the gad. Year of de Reb 10 
1 85 of King George III. IS + 

; * 3.3 1 8 5 48; I 


2 Ke e e eee 
on (30) (name the day of the week) next, after the 


morrow of All Souls, in this ſame term, before our 


_ +, Jord the king, at Weſtminſter, comes the plaintiff 


his attorney; and brings into the court of our 


Li bond the king, beforethe king ff now here, 
his certain bill againſt the e e being in the 


cuſtody of the marſhal of the Mar/balſea, of the lord 
the now king; before the king himſelf, of a plea of 
treſpaſs on the caſe, (21) and there are pledges for 


the proſecution, to wit, Jobn Doe and Richard Roe, 
which ſaid bill follows in theſe words, to wit, 


[Middleſex ff.] Here che whole declaration is in- 


ſerted at full length. 


'Bhen on a new line the plea is entered, and at 


the end thereof is added, 


And the faid plaintiff doth the like, therefore let? 


a jury come before our lord the king at Weſtminſter, 


on (the (22) day of the week) next after fiſteen days 


of Saint Martin, twelve, c. by whom, 90 c. and 


$ £ 
« 


* 


(20) The firſt day of term. 


(21) If the action be other than en the caſe it is ſo ated; ter | 
every action in caſe, is treſpaſs on the caſe; in oppoſition to treſ⸗ 
paſs vi et armis” which latter is commonly called treſpaſs, 
only ; bur /ee the Elements of pecial Pleading. 


(22) The laſt day of the term, when the cauſe is to be tried | 


the fittings after: but if to be tried at a ſitting in term, then the 


firſt day; and when to be tried in the country, then always put 
the laſt day of the term in which _ was JO 5 1 . 
no 


3 i 
> £74 4 N 7 * g 1 
"I a 2 4 Uri 


. 


4 


pF; 


* 4 x 
D oY 13 1 A, 4 
W. 


ant renew. 


8 Len the dak of Ade but the pfad 


bound 20 ge bote S tl, u he ben tet 
ung that in which iſſue was Jo ined ; . wa | 
ever, is * culiar to the Big Bs ub M e K. P. 
it muſt be given the ſame term, provided iſſue be 
* ime enough for the cauſe to be tried. that 
derm, or the ſittings after. (24) | 


. e dle wink vs bmi price of 


the wo courts. 


1. of the 7. erm n of the Notice 


= ech courts if the venue be laid in London or 
© Mitldleſes, and the defendant's reſidence be within 
- forty miles of London, notice of trial muſt be given 
eight days, excluſive of the day-on which 1 it is de- 
 bvered. But, 

Tf the. defendant's reſidence exceed forty miles, 
then fourteen days notice muſt be given. And, 

In country cauſes, ten days notice are NES 7 in 
both courts. 

But, if no proceedings have been had for four 
terms, then 
A whole term's notice muſt be given, unleſs the 
_defendant himſelf have . 85 che r by in- 
* 7 WES, « : 


(24) "Franptes v. . Rep. C, P. — 


N . PN TE. 45 5 2. Of 
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uſt. An abridgment, or rather : A Scorer 1 
eee 


Al. 
happened, er 14 4 9,8 45 
to prove Ny pow" what f. SP to prove Teh 
vey: The 'plainciff's ee Fe drawn i the ke 
I OT Ir bUEAMTTE OO Ii $3773 
. ry ti: able i WA F100 nie eel 1 N36 3 6 1 
Ain 1047 0 6 „FFC & ATR 
* 8 A | Subpana, 25 4 
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This is ami deſign of Ic vl 


the e of witneſſes, the na 
— — be put into one writ. TH 


for 4 rticular example as to the manne 
for ue w can 3 
fl — how to fill 
being printed ſhewz 1 — — to — . 
_ many r 8 ee 7 
o mam 1 aper, 4 
witneſs D with one, a py 4 g given as fr _— 
conduct money; but if bis e be <A, By 
from the town, Whaozin. the: cauſe; is to be _ 


ee ries 
=. 


. ; * $4, > 
3x Þ 7 


After notice it aid ha been given, the ff 

Nay” conntermand it, and give a freſh notice. at a 
bat time er de ct tvs, notice tg. an- 
* - otherfi ting if the cauſe be to be tri in Lon 


i 1 E he 155 8 
8 This is the end diferenc le the prac of 
3 dan a f 10. ee ok « nf. 


be th 1005 the colntry 7 
or continuance muſt muſt be 


2 fix days bet ore trial. | » wie Tc 
_— 15 caſe plaintiff do hot proceed fo trist according to | 


notice not countermanded, the record may be withdrawh, and 
in ſuch caſe the plaintiff muſt pay the deſendant his coſts of the 
: day, i. 6. al thoſe * ineurred ſince e trial ä 9 


2 701 9 « , 


"oy" TIE ft 247 


* „ N : * 2 bo # {5x 04 7 
„ In che K. B. 
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e eee af} in is w ber abs EM 


| N this preſent Michaelmas term, to be held at 
Weſtminſter Hall, in the county of er, dated 
* tus 2oth. day of November, 1791. £81 1 
| nt, Chapter IV. 28 to Brief and. 
YE NE an t 
ee 
(25) Sellen's Analyſis, p. a | 
, N $68 | | : 


be firſt tendered him; he po way is, 
= EEE: 
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note Gould EEG on the 
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my Obleryarions. oy 1 


groſſed or written on a dee roll TE 
third time of co n et DE 

Which this is don t ae. to Ae Oy 1 
for i it ſhould be obſerved 5 before trial, an inci- 
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-  Pitur or beginning only of the entry is made, and 
"after trial, I believe the attornies very rarely enter 
any thing further; (236). unleſs OO: by mr. | 

i * e Particular FOR 
| ü | Hier of Michacina Term 32d. George UI. 
: "Witneſs Lloyd, Lord Kenyon, 


Laake The Plaintiff puts in his. place his 
attorney 2 the. defendant, i in a plea of treſpaſs 
on the caſe. - 

[Meddlefex ſſ.] The faid defendant” puts in his 
place his attorney, at the ſuit of. the * r a 
the plea afofeſaid, (27) 


Then follows the whole ihe at ful lenge, 55 
ſame a delivered. 2 


Pg N 8 7 0 


26 Yet the whole ent 18 char in the bill and | 
og kr ſtrictneſs to be any cho ed! 


(#7) Theſe are called the warrants of attorney. e 
we > 


The entry of the plaintiff's a gentle — 3 1 
man one, c. of Micbaeimas term 2 9 
CC 


. 


7 x ys pak * — £ 'A 1 , 
. ö 1 ; bis B N : 4 


| Middleſex ſſ.] Iſſue joined in caſe hes | '" 2 1 | | 

| fendant op a plea A 
4 „ 40C Ly T6 1 ( | 

LY Then the clerk of the . if all the entries = 

be paid. for, hy | 


p a p es s obo * 21 N N R ; Y 
„ Ae To 0s af n Ps » 
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enerres * 
e. REG 
enn Oblervations © wells 5 


i [Stamp doable - "HIS. is a large ſkin £4 . 
Half crotun] ment, on which all the pro- 
ceedings are engroſſed at full length, being the 
ſecond time they are engroſſed on 1 after 
5 having been twice before written on pa bt, we — 5a 
5 n call this the fourth ume e. ol | 


' PARTICULAR EXAMPLE, 
Form * the Record, 


Pleas "Pk our lord the king at Weber] of 

| the term of Saint Michael, e 32d. year of * 

976 of our ſovereign lord George II. 55 the 
God, of G reat Britain, France and Ireland, 

defender. of the faith, and in the 15 of gur Lo! 

| 2915 5650 Roll e e 


, „ 
* „ adi 


1 


* 


Sermon ad Wy, : 

Then the wot uwe i is Entered verbatim. as de. 

livered; and next, e 

The 2d. placita; then, e N 

- The jurata; thus, 

5 122 MJ] The jury 9 n bj kis# 
pence and de ndant by his attorney, © of a plea of 


* (48) This i called ee eee 
two, one af — ive is * and e the term 
the cauſe is tried. þ 


— 


Plainufh qt ay TE" 1 r 
treſpaſs on che b 1 ge rd 1 


at Weſtminſter, unti until (the, day of the * 
— the morrow. of Saint Martin, (29) unleis 
the right honourable Lied, Lord Kenyon, his ma- 
may chief-juſtice, aſſigned to hold pleas. before the 


himſelf, ſhall come on (the day of ne 

week, and day of the month) (30) at 1 
hall, in the county of Mzdale/ex;; according to the 
form of the ſtatute, in ſuch caſe made and provic 2 
for default of the jurors, becauſe none of them 44 
appear. Therefore (3 ) lerche ſheriff have the bodies 
of the ſaid jurors, to make the ſaid fury between x} 
aforeſaid, of the plea aforeſaid; ac a ab 

— fame oy” is 1 8 e —— at % 


BA 
.. 
— 


" "=" _ > . 
4 . ; , 4 +4 * 1 


2 baun, Facias, | e "IG opus | 


This writ 1 the ſheriff lo call 42 ky 1 
teſte of it is uſually the firſt day of term in which 
the cause e and the return * | 


Fay before the wah 


© Note, Obſerve that in the 0. P. ths as ; wall as all EN Do writs, 

muſt be made returnable on the certain return days; but in the 

2 B. they may be returnable any day in term (unleſs the pro- 
s be by original) and in this court the venire is ſealed | 


e 1 175 it ie ſigned alſo uy the ee 


M. This 3 is the clevench difference between the JON 
of the two courts. 


9) Uſually the firſt return in the fubleq vent term, when the 
| Eauſe is tried the ſittings after term, and when in term, then the 
firſt return after the trial, on which day too the diſtringas * ; 
to be made returnable. | | 


(30) The dayof . 


( Ts wt e thes ass 
but in C. HL, the te habeas corpora * > ee. 


+ 


Me manner as the yenire, and both together are 
annexed to the record vith the panel. 
This then is the regular Wa 


in dhe G. I. the habras ugs. 


vo I. 
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fendant, 


a 
5 Pay 
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e Mar 3 
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. & 


the. marſhal's- book by. 


Tae 
a erte, bur before de * 


| This ic. a kind of Tata made uſe of 
in X. B. entered in. 


when plaintiff has neglected to ſet his cauſe 
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© to juſtice being too many, and 
fraud, ſometimes nicknamed policy, Kan and 


4 


for the ſujt is then arrived at a period, when. all the 


_Jlve joined; both parties being frightened at the 


* * 
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HIS may no be fad. $0 e 
two kinds only, namely, aha by the court * 

upon iſſue of law, and that by a jury upon iſſue of 4 
act; and very fairly too are — conducted, indeed ” 
_ much fo, that we may fafely ſay, more pains 1 
cguld not poſſibly be uſed, nor better means be de- 1 


viſed for the inveſtigation of truth, than thoſe uſed. 
upon the trial of cauſes in Engliſh cpurts 'of Juſtice; 


edings are reduced to plain Fo anc d the | left 
Wh wiſdom begins to be dropped. eh 


There is no fault therefore can be found with the 
method of trial; the Fe grievance is the heavy 

ExPence of | r, ariſing clearly from the 
difficulty of fling vs into 7 bn the Aeg 


to 


dangerous ; the paſſage is therefore by no- means 
— 5 and owing to its difficulty, * but badly 

wn by the navigators, for where one cauſe comes 
into court to be tried; an hundred are ſettled before 


enormity of the charge. Thus do the generality of 
Britons loſe their rights, by being deprived of a 
patient hearing. I aſk this queſtion, why do people 

85 to law in the firſt inſtance? Surely it h chat 


wad "We have kr pol un coal e. ere, 
further uſe at preſent. 5 
. their 


* 


| | . 7 <> 
* be 5 „nun airy 
their caule maß is public 


Cates, ea ble of putting every 
bet point of view; chat thencs the trutlt i; 31" 


a IV appear. Could not this be done then, withour 

; t-vaſt length. of declaration, thoſe funds of writs, | 

; notige, nes, Ge that occur in every ſimple 
3 cauſe, and tend only to confule, thy wee the 


I had alnch £ 1 ay only money well Lid: out 


made ch more acceptable to the client, and no 
more profitable to himſelf; for were the expenſt 


man's purchaſe, from which no doubt one excellent - 
effect would inevitably ſprings namely, chat” of 
dering the country at 1 ore dap, 
the more frequent diſcuſſion of the moral duties. 
And as many more matters of fact would be diſ- 
cuſſed, many able y en might then come 
forward, as a beten do Je pb pu 

are now loſt in o at Kennen Khemſclves and 
ul the world beſides. PR 

: Then might many flluſtrious fan bosſta bl 
den, who have now only the mortification to u, 
hat their kinſmen have ſtudied the law; to pay 


* one two or three hundred pounds each, to be copy-. On 
8 ng clerks (though in the character of gen 

C the offices af ſpecial pleaders, a ſpecies of block» - 

e ſeads, who are no other than the deputies of at- 

a Hi (39) at 5 . pag e e "OF ons 

le MU Hr non . DOT TL IAG et 

at (34) Bur thoſs at thats have comer den de a W for 
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Coe ; 13 Te, A. 
parties l. IL. 2» 7 ate? att got, 13 nn. 


is that paid to counſel; for were the proceedings . my 
ſhortened, © the ſervices: of the attorney would be 


doubt much more honourable, as well as much 


leß, the: number of cauſes would be greater; and 5 
law would then come within the compaſs. af ener 


blic in general, hoy... 


88 


* 


3 „ 3 25 TO en 1 ti: Meg. 
1 | 1 desen cer ru fig eue 
* 2 8 1 plaintiff and defendant. 
3 Ad. T zur ae Wer 46 r wel ety, 
* - ve joined berween the parties,” ieee 
—_. . / | Ie e e 
= 20 Thin the junior counſel ber de plain: 
1 Ne enn were: We 
5 8 t the W s If, OO I 
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det us —. to thoſe lovers write oni e wf þ toms 


he 2 the affirmative fide of the + queſtion be — 
den — 


_— 
1 


o 
— 
* 


being already in poffeon ef che merits. 


— well the wh 
dict by the mouth of their foreman in o 


Aafvly 
thing goed ill with a defendant, vhofe” indentivm 


Ta. manor, Ges tha nm,. in- 
Adaebted to the plaintiff for work, and labour, and 
materials found a 2 waich-nakery thete are 
other counts as in ordinary caſes, and the concluſion 
ſtates the plaintiff s damage to be W. | 


ſeven - 


: LO 3 — we 


* 3601 16 


pete. ph : 8185 5 
9 by ſtating the facts as they 6 
there is no occaſion to make a 


n « 
ah | 


ech, "ths reader 


When he has finiſned he then caſts the 


— — 


The counkel for Nee ie ee had wa * 


ef did chent which, if he call witneſſes to ſuppbrt, 


Then the ſenior counſel for the plaintiff is & 
wo.cephye pr qua apa W ts. called for the'de- 
BB 4 - 1 1 5 Yip 3s 3 8 

realy ſums up the evidence, 
— and the! jury - 


matter, retura heir. ver- 


court; 
- Which in the Preſent inſtance,” from = of. | 
"the defence, «the watch not well,“ N 


det down to be for d — 2 


never to pay till compelled by law; we ſhall there- 


fore aſſeſa the at the fall ſum demumied, 
(not by the W Ut 2805 a 705 in ty 
her! N 0 Fe: I CHEE 
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* Beem — a re to has gg 5 
of the victorious * ime of a chats 
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V ndorſes the 18 


W 1 on Ws * 
Place within mentioned, before the Right — 
able Lloyd. Lord Kenyon, the chief quſtice within 
written, John: Way, gentleman, being aſſociated to 
-the faid chief-juſtice-by-force of the ſtatute in fuch 
eaſe made and provided, the within-named: 
camo by his attorney within- named, and the within- 
named defendant, although ſolemnly required; came 
not, but made default; therefore let the jurors of 
hat jury within mentioned, be taken againſt him 
by his default: and the jurors of that jury bring 

ſummoned, came; who to ſay the truth 445 the with- 
in contents being choſen, tried and ſworn, ſay upon 


2 


their oath, that the within named defendant did un- 


daertake and promiſe, in manner and form as the 
within · named plaintiff hath within complained againft 
| imp and they aſſeſ the dams i the bid plain- 


=» 


| 47 This is: properly raking cho ue of what was done 


Sn we trial. wal 
(38) 8 10 only in he £5: in . 2, the 


aſſociate indorſes the po/fea, who if the cauſe be tried in term, 


delivers it to the attorney for the victor about the 5th day after 
trial; if in vacation, then in the firſt-week in the ſubſequent 
term, but in 9 cauſes, the aſociate AT 3 M6? in 
both courts. _ | at 


e „ 


A 


af by occaſion of he not perk the within- 
mentioned promiſes and undertakinggover and above 
his coſts and charges, by him about his ſuit, in this 


behalf expended to 30/. 5% and. or — coſts and 


| "Om * Ree ſhill * 55 5 
ue for Judgment. (290 


2 . 


| This gen i the f. Pivot day of 
the diſtringas, which is uſually the day of trial, 1 
entered at the office of the ers of. the hues 

1 of Popes thus, 5 e 


— 


Plaintiff en deen dant. 
"cc Rule for Nate on poſtea,” '* eee 


„ e rule in: full 0 23 


or any holiday whereon the court does not ſit, muſt 


not be reckoned, unleſ the rule be entered on tha 
laſt day of term, or within ſour days aſter the term. 
And in courſe of theſe four days, ſhould the loſing 
not be ſucceſsſul in any motion in arreſt of 
judgme 
e then final judgment oy; een © Las 


23 


« 


* 


nt, or for a new trial that he may e | 


More. Ai deeb ef 0. P. e FRI u biren * 


at all, hut che victorious party only waits dl four: days after 


the return of the habeas corpora juratorum;”” (40) and then 
Aigns his judg ment of courſe, os a rale of eourt obtained 
by motion otherwiſe direct. | 

" Nore; 2. This is the thirteenth variance 0 the . 
of the two courts, and as diſtringas may be made Wee in 
the K. B. on the day of trial, or any day after; which in C. P. 
it cannot, becauſe in the latter court you muſt wait till the firſt 
return after trial, as Marked in the calendar; we are therefore 
now arriyed at the fourteenth difference in the practice of the 
Iwo turns hace 48 1 l 
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Ke But wes aan die kale io not . 
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7 c euer pr TY x 


HS | of TAXING the or. 
. | 7 


j EY Th Preliminary Obſ@rvations. TOs 


Be HE colts of Shih. we ate here 1 
treat, 2 thoſe only between party and party, 
i. e. thoſe coſts which the RI por party is oblig- | 
. ed to pay to the victorious; which being added to 

the damages, execution iſſues for the =» f 

Other Coſts are called thoſe between attorney and 
cent, i. e thoſe which notwithſtanding the client 
obtains a e be mu ee eee of 
his own pocket. 

Of this latter ee a retainers; and com- 
analy the expence' of moving the court, where the 
geſign of the motion is to accommodate the wy. 
moving; or if on the day of trial, the attorney for the 

iff happen to be abſent, andthe record be with- 

drawn, the plaintiff muſt pay the defendant his coſts 

accrued ſince the time that notice of trial was given. 

And alfo when the action is neither in debt nor co- 

venant, Becauſe then the 5 laintiff has the ſheriff's 

1 bor, e ta pay; it is for this reaſon, Why the 

= orty ſhillings mentioned in the. poſtea are given; 

= and conſequently, whenever there are extra colts, 

| Finns Ki ſhillings ought at all times to be de- 
ed. 


Vuffice therefore to fays that che plaintiff's colts. 
in a common action not bailable, are comma 
from. about 4575 to 300 (41) in K. 1 in * F. 


— * 
0 \ 
7 * 


S 


„ thy Y Tinea miele ee n. 1. eee 
extra eite. a 


t 


vw, 


he may be reſent on [probs he 1 


rule at the office of the clerk of the rules, 
ſerve a copy thereof on the plaintiff's | attorney 
ſo vice verſa. 1 3 1 


7 
* 


wy „ 


half the 2 

counſel, and the ſame Takes which g 
tiff's cofts, guide thoſe of the de 
| 8 cal — 


coſts in the 


— 
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_ | they are added to the damages, and. executio 
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5 ; 3 aner 2 i, 

are about one-fifth higher. But in this computa- 
tion, no collateral matters ſuch as motions, or the 
expence of bringing witneſſes out of the country 


are conſidered, as they muſt wholly depend on cir- 
7 cumſtances. 1 . ; Fg 5 If 7 9 fp 7 
I nded hardly add that in caſe the plaintiff oh- 
tain à verdict, the defendant, muſt re- imburſe hin 
his cofts* as it has been already menkioned, chat 


n iſſ 


| ues 
for the whole, by 


F , final Judgment. 
© This direQly follows the poſta and is igned by 


OY; > yt, 
> F 4 "I 1 4 


„ 
3 


N Men 
yy * 


the maſter, uſually at the time of taxing coſts, being 


ant markgd deliberatur by the clerk of the common 
n | FATS 


Particular Example. 


Therefore it is conſidered that the faid plaintiff 
recover againſt the ſaid defendant his faid damages, 
by the ſaid jury in form aforeſaid aſſeſſed; and alſo 
3ol. (42) for his. coſts and charges by the court of 


{42) In actions ſimilar to our example, the plaintiff's coſts 
generally amount to about this ſum or more; for in ordinary, 
they arc not followed up ſo quick as to be finiſhed the firſt or the | 
beginning of the ſecond term; bat various delays take place, 
ſuch as getting time to declare or plead, which is done by a 
judge's fummons, upon which an onde is made after a hearing; 
but as the adverſe attorney is not obliged to attend till the third 
ſummons, he rarely does, ſo as not to abridge his qppanent of 


Bis colts, who gives him the turn of the market another time. 


Or perhaps it is neceſſary to'take out a ſummons to make the 


plaintiff deliver the particulars of his demand, in ſuch you have 
the three attendances of your own attorney to pay for, and one 


of your aflailant's, making four in all, at 3s. 4d. each, beſides 


| the expence of ſummonſes and order. Thus do many of 
| theſe retail charges make a wholeſale bill. 


.out 
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wr 6 PE 5 | 5 
1 d 


ſuns Sub u the eu nw tered woe aig 0 
Plaintiff by his aſſent, which damages in the Whale 7 
_ amount” to 60. cage 442 the fad. defendant- | e 
mn 178750 ee e py Wares var | 
1055 8 8 (252 43 LO 4 8 Hey N Matte Er 
Worte. In * manner as all proceedings are e 
vide continued on the record, ſo ought they to be continued 
upon the iſſue roll; and this is done Where the roll has been 
| before carried in, by taking the record, havin ing the poſtea and 
judgment thereon indorſed' to the treaſuty at Amin ter, N 
the clerk on 8 it . 9 890 es 1 — 3 | 5 
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"The delten of this writ is to com the Pit 
to ſatisfy the he and 610.000 ue. . 
It is the „ f in ſhort taken by he video, : 
1 who 7 now 9 the medium of The ſhexiff at 
6 liberty . to ſeiſe the body of his vanquiſhed; enemy, 
beſiege his caſtie, or encamp Wc in his e 
try. | 
For executions are uſually of three f ſpecies, any. 
done of which may be bought ar the Fe — and 
the blankes filled up; of the manner of doing wich, 
it is unnecefary'ro give any example; for he who is 
_ able to fill up'a common proce, will never be at a 
Ioſs ta know how to fill: up any other writ of any 
| Pature whatever; ſuffice therefore to lay, „ 
The firſt ſpecies of execution is the fei Ata, (44). 
which 9 8 5 452 WF but ik the Wert re- 
turn 


74 - $2 455 PL. . 24 F 
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) IF noe 161 ourwichin a year and a 2 the j 7 | 
a4 TE 271 by ſcire facias; an 8 25 2 are 
ſealed only; but in C. e Sad he oak ſigned and ſcaled. 


Mig This is tho ffreomth yariance in the Prader of the 


A In 1 exceution, the landlord wat his? maid 40 St 
a5 a Near, rent, if due to kim. before any thing can be moved off 
| I 1 "Th . i 4 the 
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unleſs ſome 
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7 
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1 that the goods. rethin ig bib 1 — 
far mat of buyers,” then a ſecond ear called 

1 exponas,”” commanding che ſheriff: 40 
fell them; but if when ſold the amount of them be 
ipfufficient, a aA." ad Jes: ay be had 


or che. 


| office, you receive à warrant directed to any-bailff 
you chooſe; and he in c of ſuch warrant 
puts the writ in execution. | 
The third ſpecies is that of cet it, which ih to 

ke long) proceſs really curious ii its nature. 105 
e e it, is to take 1 pods, a 


eftates, for 127 other kind may be fold by a 
' farias;' but the ſheriff before he can take he 


lands or 9 egit, muſt firſt empanel -a jury 8 


2 and it is the duty of the ſheriff to enquire © I 
is due; however it 5s always prudent for the landlord . 
the ſheriff notice; for there is a caſe in 1 e that _ 
effect. But what a range ſituation would a la find him- 
felf i in, who did not know his tenants goods were taken; for is 
a manalvays to be walking pa aft his teriant's door, or ſearching . 
the ſheriff's office? The reafon of the cafe therefore, 4 . 
me as frovg for the ſheriff to-enquire who the Jandlord is, and 
then then of e him notice of the execution being on the premiſes, 
| ben the writ is returnable ; ' as for the landlord, in the 
firVinſtance to give notice to the ſheriff; for the latte cannot 
fail e ee he has levied, but the former can never know ? 
y happen to tell him, or that by ſome! means he 
accidentally diſcovers it. 
It is by ſtatute of the 8th of Anne, c. FT I, chat the wig 
is bound to pay the landlord; but this oh e: xtends 40 * - 
mediate, Hor to che ground lindlotd. 0 


N ex 5.964% <a 


65 7 Copynnlds » _ « being ym, _— for a debt to the | 
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| | Plaintiff, RG 
enquire what __ the deer bath l in Ws; 1 * 
| and having appraiſed them at a regfdbable price, he 
ouſt then deliver them to the creditor in N of the 
debt, (except beaſts of the plough), 
Bur wich cxgar/eg the lands ir i ochorwile?/ thoſe - 
he enn only enquize by a jury concerning, and re- 3 
port 0 eee the partic lars Of. his 5 
_ inqueſt; but he has no power to deliver them to the 1 
creditor, who if he have any 2 
his debt, muſt then bring an a#7or of 
gain the poſſe fon of them, and hen he has Poſſe. 5 
hon he be ell en een, e FI. 
- Now can any: one gives ſufficient dulce, why = 
aol in perſonal eſtate, ſhould not be held equally _ | 
to its owner as 1000ʃ. real eſtate; or why a | 
man poſſeſſed of real property only; thaiild not by 3 
Bt Cre Dads ne nn honeſty be co. 
pelled to fatisfy the judgment of a court of juſtice, 7 
in the ame manner; as he Who is polled 8 5 91M 
property only # ' | 
We do" not 9888 value of n men 
; b dolely by the nature of the-title-by-which- 
he Holds ie; bur, by the comparative worth of that 
eſtate in money; and ſurely there is no- axiom in 
morality, that the leaſehoider ſhall be obliged as 
ſatisfy His ereditors, while the freeholder ſhall be 
2 to run 3 and by thus e 
able to defand him. Fi 
PPP. ͤ ao: 7 
man bring a ſecond ation, (46) whom the coſts . 
the farſt have ruined ? Therefore, - ought not free=' 
hold eſtates to be liable to be taken by a 3 
Feri facias as leaſehold; and 22 not A — _- 
deere, c : 2 


60 The dame ves pan. 
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THUS had w "4 — now -niſhed 0 a r 
0h not bailable, the proceſs being the firſt writ; 
and the execution by,. fa ca. ſar or elegit, the laſt 

one of which can only be out at a time, and if any 
Has he taken, no execution: can then be bad againſÞ 
the body; though if goods and chattels only be taken 
and they turn out inſufficient, ſtill can the body be 


taken for the remainder, ſo that a man only having 
leaſehold property may have his eſtate firſt ſold, and 
his body thrown into gaol afterwards; but he who 
has freehold eſtates is not liable to have them ſold 


even; hut only to have half the rents received. And 
this holds his 


touched. _ 

With regard to the former prot | 
wonder why coſts of ſuit are fo e ogy lince' a 
declaration contains ſo many counts; in the preſent 


inſtance, for example, the cauſe of action I ſtated 
no leſs than eight. different times, that being the 
number of cqunts contained in the, declaration, and 
che proceedings in the courſe of the cauſe being 
_ twice copied on paper, and ztice engroſſed on 


chment, it is mathematically: demonſtrated that 


| 5 an action for a common tradeſman's bill, wherein 


the declaration has eight counts; the caſe of action 


in the courſe of the whole. proceedings is. thirty-two | 


times copied over, beſides writs, præcipes, dockets, 
notices, Fc. and if any ane diſpute this, he muſt 


doubt that four times eight make thirty-two, 
And to the thirty-two may be fairly added an- 
_ other eight, for there is in the King's Bench always a 

change in an ame 8 bill, where the * 


onavgte e Obſervations 18. CL hog 


perſon ſacred, for the lands once taken, 
that is half . rents of them, 5 a tag cannot og 


Hill, of « engroſſing, parchment duty, filing 
and continuing,” though this is very rarely done 
yet if a writ of error be afterwards brought, then 1 
the plaintiff's attorney miſt file his bill; however, the 


charge is never negleed, - therefore it is equally fair 
to take it into our reckoning. 23 e ; 
This then makes the number of repetitions i 


the whole amount to forty / / TY 8 
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A in the laſt apter we 8 80 K. an i 


2 general averment js only made. 
General demurrers are delivered to the adverſe . 
attorney, but ſpecial ones or general ones aſter a 


Preliminary /Onfernions, 


þ 


of fact, we ſhall in this treat of an iſſue of 


law; the determination of which is always by the 
judges without a jury, and it is commonly called, 


« argument on demurrer or conſilium. 
Of demurrers then let it be obſerved, there are 
two ſpecies, 7. 2. general and ſpecial ; the firſt is as 


to ſubſtance, and the next as to form; in the latter 
ſome reaſon is always given why the declaration, 


lea, Sc. is inſufficient in law, whereas in the 
rmer, inſtead of a particular cauſe being alligneti, 


ſpecial plea, are filed with the clerk of the papers 
in K. B. but in C. P. both * and Tpecial are 
delivered. 


Note. This 1s the artec variance | between as prac 


, of the two courts. 


* 


All demurrers, whether 8 or . muſt 
be ſigned by counſel, and in the C. P. no counſel 
except ſerjeants can ſign; in either court the fee is 
uſually half a guinea, but it may be more accord- 
ing to the length and nature of the plea. Fred 

We ſhall proceed in this as in our iſſue of fact, 
by 1 a — example, and we cannot 

| ſelect 
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| 2 Ne thy for a fol in not kniowing e 4 
leading feature of an "a&tion of "treſpaſs, which 18 L 
: always vi et armin, 4 with force and arms, to wit, 
| oof Iknewthis,' faid Ce ang) the bet bas 2 
my cterkthip ; is it not ſurpri e, ar 
Ee ſerve five years to a 2 4 1225 Ys 
nothing about it when they haye' r 
I ſhall demur to this declaration, e ect 
Poipeepbꝛoder; hut ſtop, < mult the demuttet be i 
b fy er 1 hang it IU run no as 28 to „ ͤ 


e e mee Mine ar the "fav _—_ 
thingsqucker than he did, but confeſſe 10 — „** 
eſs his 1gnorance as to whether the demurrer fhoult = | 
be general or ſpecial. 
Oh jprcial to . feys the Ppecin a 
ſpecial by all means, by the 4th, and gth of Anne, 
cap. 16. if J don't miſtake ; beſides you'll find it in 
Impey particularly mentioned, that the omiſſion of 
vi et armis, requires a ſpecial demurrer; not in his 
King's Bench Clericalis, for if my memory dont fail 
me, he has left it out in that, but in his Common 
ha one, » a there he * * W e 5 


from 


by P. 455. {hs 3 „„ HOT 4 


— ee, 


* on 


— — —— 
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* 
dle a "ie ation fie the! purpoſe than that. of. 
. er. and wherein we ſhall give the names of the 
ies, their counſel and attornies, as an of a 

ind eaſy to retain in the memory. 
The parties themſelves then, were two maiden 


ladies; Mrs. Deborah. Fongue and Mrs. Suſan Sone 


their attornies, Mr. Quilwortby ſor the eee 


5 and Mr. Pountepowiler for the defendant... {+ 


The cauſe of action was a box on the Kar, ch, 


: Mrs. Souſe gave Mrs. Tongue at a friend's tea table: 


and we ſhall go regularly on with the action, till we 


come to judgment on demurrer, beginning bow 


ever with the declaration, as the ea or copy of 


- writ that we mentioned in our la N ve Was the 

\ Kind uſed. with regard to Mrs. Sou/e, for a bill of 
Middleſer, latilat, or capias, and notice to it, will 
- equally. commence one kind of action as another; 


therefore, when the defendant has appeared and not 


L before, the true cauſe of action comes out by the 
f 2 of the declaration, the time for demurring 


being the ſame as that for pleading; we ſhall there- 


; fore now: proceed. to our example without further 


delay, ſuppoſir Mrs. Souſe ta — been firſt ſerved f 
With a copy of a bill of Middleſex, and that 1 hay 
attorney Mr. Pater eee im ed 


— thereto. (47) $A Et is E YO, 1 5 Fae 5 5 
PARTICULAR. BXAMPLE, : 

ob 0 MS Nee (4% WF N 

i a fürn E TIT 0g In the King's Bench, 


11 Jleſex r. 1 Debora Tongue complains of Su- 
fo ay Dons | in _ "Ong of the marſhal- of che 
- 7 

(47) P. 7. | | 
(48) Sometimes a declaration i in afault ha 3 counts, one 


. an aſſault only, the ſecond for = an aſſault and battery both 


BP "He act of parliament .in-<inverted con 

with his own opinion at the 988005 of it. „ 
Well faith, ſaid Pouncepowder,” 1 hever | nine 
it; but however, it's live and learn, for really one 


5 ß 1 
| 18 Cog, every ching. 1 155 n 
% 52s Nemo beris omnibus rials aue. 13 . f 15 1 Rt 


4; U ON ds ur THe, 


Sir, good, morning to you; don't neglect it bes - 
| 2 but let me have it in time to deliver. « Oh ! 
that you may depend on, Mr. Founccpouder, good 
morning to you.. . 

* Within the four days the ſpecial pleader drew, 
and Mr. Pouncepowder filed, in the office of the clerk 
of the papers this e e W was a 
follows., 


; * 
* „ as 


In the ic King's Bench. 


Abet ats 60 4 Te ongue.] And the ſaid Suſan, by 

| 5 Pouncepoꝛoder her attorney, comes and defends 

the wrong and injury when, c. and faith, That the 

ſaid declaration and the matter therein contained, 

are not ſufficient in law for the ſaid Deborah to have 

or maintain her ſaid action againſt the ſaid San, to 

which declaration the ſaid Suſan hath no need; nor 

is ſhe obliged by the law of the land to anſwer; 1 

wherefore, for want of a ſufficient declaration in this 

behalf, the ſaid Suſan prays judgment, and that the 

ſaid Deborah, may be barred Pont og and main-  - 

5 taining her afore ſaid action thereof her, Sc. 28 
And the ſaid Su/an, according . | 

ſtatute in ſuch caſe made and Provided, ſhews . 


(14) 41. ſignifies at the ſuit of, it being aftal amongh 3 5 
a to put the names of their own e firſt, except on 
| ries. 
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And arms, ( 20), 10 wit, with ſwords, Paves, flicks 


= 00 in the year, of our 5 


#1 wit, at at} in the ſaid county, with 15 


| W f 77 


Its, made an affault on the faid Deborab, and then 


there beat, bruiſed, wounded, and ill treated the 


faid Deborah, inſomuch that her life was then and 
there greatly deſpaired of, and other wrongs .to her 


then and there did, to the great damage of the ſaid 


Deborah, and againſt che peace of our lord the no 
king, to the ſaid Deborah her damage of ohe thou- 
* ad Giercfote 250 TO or: Ge. ; 


zun Do Does. 
Richard. Roe. | 
The a * ce Mr. Ae delivered 


to Mr.  Pouncepowder, on the return of the-wat. ( 5h) 
e a notice indorſed to plead in fout « avs. 
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and'the third for rearing the defendant's clothes; 4 ne be. 5 
cial pleaders add a fourth for a falſe im oe always G. 5 
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a The > hive, Bagg in a Take bring ek oat; was 

the & of murxer. 9 5 

= 1). Becante it is on the 88 8 of he waar a nc is 

_ tled ian bop hc bowed * it, till the TH, the term 
er; or if the t be not OE PIR ven 

ITN 6 tune by a rule. nd 
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the court here * cauſe of N 1 
wit, that it doth not ppeat y the declaration of if 
the faid Deborab, that the, ſaid affault and other 1 
ta wrongs therein mentioned were committed with ..v 


words, ſaves, flicks 
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12 * Wy. HAP: TER u. | 
3 e, Gabe, came in know bis « Declaration 
| | hs. e demurred: e n 


4 bn — the third day. after fling . 4. 
1 murrer, While it rained as though heaven 
and earth were about to unite, Quilvorthy with 
white ſilk ſtockings on his legs, and a green um- 
brella over his head, met Pouncepowder in an old 
clay-colour great coat, worſted ſtockings and half 
boots on, in the old court Lincoln's-I unn. 
* Pauncepowder, good morning to you, were you 
at the club laſt night?” No, id t'other, 1 
drank ſo much punch laſt time, that faith I'm grown 
ſick of it; yet I'd ſome thoughts of giving you a 
call, ang. then we'd have had a boiled chicken to 
| ourſclvesuomfortably. But -what ſort of a declara- 
tion was that you delivered me? damn me, I de- 
murred to it.” The devil you have, fays Quil- 
=. worthy, why ſure the friendly terms we are on, 1 
© © - . - think you might have let me known.” 
| e Know, why what the deuce would you know ? 
I ſuppoſe you know you've a good client, that's 
knowledge enough for you. Don' t you know whar 
Milton ſays of woman? 


. KK Dis Fe As abt — - 
8 — — — tt i Res a —— FR 
. — 
* — . 8 
2 2 q TY 
we „ . 1 


& God is thy law, thou mine, to 3 no more, 
« Is woman's — 1 and her praiſe ! 


cc Now Ruilworthy ; ; 


Thy client's thy law, ws mine, to know no more! 
Is thy greateſt happineſs; and thy * | 


Give me your hand, my worthy ; I've demurred 
to your declaration, at the office o che clerk of 
the 


* 


very high opinion, en backed by the 
his ader 


* . 
- % JP as 3 * 4 8 L 1 > CE: hg A i * 5 * 


' POUNCE POWDER within the four « days 


ſcold, the "ws of 3 tongue he feared 
ſand times more than the judgment of eG 
This matter on poor very - 
yet relying on the neſs of bis caſe, he was 
— to argue it; and Poy 
relied on his own judgment, 
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8 * . 
: if Pa as 
che papers, there go and ak and auß your. 

e 8 . ; 

For Pouncepowle was a poet; and thought. him- * 
lf equally. clever at blank verſe as at.rhime: * in- 
_ deed : Ws was famous for 3 Milton at ** 5 
' Nag's Head.” © 
Quilwortby, though he did not half reliſh the 
joke, wiſhed Pouncepowder good morning; and with 
his white ſilk ſtockings, half mud and half margin, _ 
on wolf fin trot toy the cht of the papers, and there 
* fure enough he found. 8 demurrer 
ſigned & ®wibbleprop.” f 
Upon this, home he poſted for z copy of his do 
| claration, and quickly returned to the clerk of the 
PO nd defired him to make up che fue... AR, 


Note. In the C. P. the attornies always make up this mes in 
| law, as well as thoſe in fact, themſelves. This is the ſeventeenth 
variance 1 the ae of the two courts. | 


Fs of 4 Joinde- in . and deres th N\ 
Demurrer Boot. | 

T his as nil v was done by the rbk of the ben 
who gave a rule in the margin for defendant to re- 
ccive En return the demurrer book i in four __ 


Form. of e Joinder is Damme. | 434 


| And the faid 1 faith, that F- Fenton 
aforeſaid and the matters therein contained, are ſuf- 
ficient in law for her the ſaid Deborah to have her 
aforeſaid action thereof maintained againſt the ſaid 
Suſan, which ſaid declaration and the matters therein 
contained, the ſaid Deborab is ready to verify and 
prove as the court ſhall award; and becauſe the ſaid 
Suſan n not anſwered the ſaid declaration, 5 2 
ebor 
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RY 
Deborab PRONE 0 33 . 1 5 
ion thereof to be adjudged to her, c. but _ „„ 
che court of our ſaid lord the king now here is not | 

yet adviſed what judgment to give of and concern- 5 | 
ing the premiſes, a day is given to the ſaid partie 
that chef de before the” King" at" een, on OREN... 

next after ,,, 
to hear their judgment thereon, for that the as. 1 
CCC 5 
Hhereof, wn e | N | „ eg 


'% 


of the FOR of Demurrer Book. e 5 


No 3 5 did Quilworthy receive the 3 
book from the clerk of the papers, that he forthwith 
delivered it to Pouncepowder, charging on the back 
4d. à folio for the declaration, and 8d. a folio ſor 


the plea and joinder, » alſo the een ol the 
* 


. See Defendant, Chapter Wu. 
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3. Of entering the Preceding . * 


ü PHE e e a: muſt be en. 
'f 1 tered on the iſſne roll before hearing, as the 
= j roll muſt be produced in court, no record being 
= made up; but the judges. are furniſhed with paper 

books inſtead, which in ſhort are Copies « of "he plcad- 


3 7 "Mr: Quilworthy therefore entered t the whole N 
1 coeecings on the roll, beginning Mi. 
= attorney, then his eee of P term, and 
joinder thereto; and all this he then cauſeck to be 
Exetel with the clerk of the Tens: 


2. Brief to Counſel to move for 4 Confilium. 


The next ſtep taken by Mr. Quilworthy was to 
give a brief to counſel to move for a conſilium; for 
his purpoſe he pitched upon Mr: Thickpole, for he 
7 knew no one ſo able; to him therefore he delivered 

: a brief with the fee of half a guinea, (52) and a 

8 ' day was appointed accordingly” to argue the demur- 


rer. Then Mr. 8 with all the anxiety 
upon his mind, which a cauſe in fieri naturall 
creates; took his roll to the clerk of the papers, 
who marked it read, received 1s. 64, and ſigned 

his initials on Mr. T7 bickpole' «reef. - | 
Then from the clerk of the papers with this ſame | 

brief did Mr. Qui/worthy proceed to the clerk of 


(5 2) On the day of argument another fee is given, ahichi Is ' 
in proportion to the nature of * caſe, though never leſs than 


a guinea.. | i 4 
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Leude rb A en receiving the E 
f the rule for à confilium, 
v his two copies of demurrer book; (52) gee" wo 
days before argument, he delivered w_ at the 
hudges chambers accordingly before eight o'clock in 
the evening, and a beautiful evening it was, ſor 
Pouncepowder went 4 to his Club, boaſted 
of his demurrer, and recited ſome lines from Milton 


he celebrated folitoquy 1 in the tragedy of Hamlet, 
40 To be, or not to be! That is the. quettiont” 15 


and by the chaſte rays of her ſilver countenance 

he Da lighted home, half mad with poetry and 
drunk with punch, fo that going down Chaney 

ane "RR ſtopped Trans and thus, broke forth, 1 


4 « Alas, this lane! * name tis Cbanc ry 1 
1 4 'Tho! ſome dwell here, who practice common 110 ? 
ty Vet, cancel is the word; and pocket all; oh 
1 « For who can't cheat, he 15 no knave at all. 
4 « Pouncepowder proceed, theſe errors to correct; 
c „ Whene'er $o* can't demur! do not neglect ! ue 
00 
ST hus with punch, 8 and ſpecial plating, 
7 Pouncepowder at length reached his chambers. 


(x5) The other two being * up * phos attorney. 


þ 's 
, ; 
2 


** - as} 5* "22, 2 "1 n 1 * 28 N >: 
88 * * 6 * n 
3 * . g 2x" F174 * 5 IKE < 
LY bs, 7 4 5 2 n * N * F 
7 4 2 : 0 . 
bs . 5 4s So 22 4 Y % . N 
p . . — BY 4, N l ” 1 5 
1 \ 4 . 1 * . 
1 RL wa 
"2 a „ * 
J $4 . . n x 
* * f 8 
* vs - x * 
2 « 


relative to the fall of man, and then conchuded with k 


He then departed while the moon ſhone vis.” i 
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the Rules, and ging i it to him, he drew a rule abd 
received four ſhillings. 

Aſter all theſe 0 from office to office 
| E. r. Quihoorthy made a retrograde motion, for he 
ed ta the clerk of the papers again, all the 
5; "oy curſing Pouncepowder”s poetry, and there did 
| this enraged man ſet down the cauſe for argument, 


Payne * clerk of the Papers © one pa more. 
| | | Rule for Conf. 


Mr. n having drawn up his rule with 
f "the clerk of the rules, made a copy of it, and ſerved 
ir. on his adverſary Mr. Pouncepowder, who made hi 
two copies of demurrer book, which he left, at tht 
| re" — 1 
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URGUMENT. on. DEMURRER. 6 


E. FA of ment 5 come, 1 | 
HE ap of aguren ng the part of the 
5 defendant to begin, who quoting a whole catalogue 
pol caſes, the court were perfectly ſatisfied as to the 1 
legality of the ohjection. 1 
Mr. Thickpole for the plaintiff; then wiſhed to be 1's 
heard upon the reaſon of the caſe, he obſerved the 
meer was, becauſe tlie declaration did not men- 
tion that the aſſault was committed with force and 
arms, to wit, with fewords, faves, ſticks and fis. - 
He wiſhed therefore to call their lordſhips' at- 
tention to the fact, which he ſaid was a box on the 
ear and no more. he falt is out of the queſtion.” 
Now pray Mr. Quibbleprop don't interrupt me, 4 
did not interrupt you in 25 ſpeech, but let you ga ; 
on till you had finiſhed. 5 
. The court ppere all tention aud 22 T, "bickpole 5 
continued. | 
% My client, my | lords, is a lady of che moſt un- | 
blemiſhed' reputation, and in the courſe of her life i 
never told a falſchood, ſhe had not therefore the = 
ſmalleſt idea of ſtating what was not true. Good 1 
God ! is it cuſtomary in this country for the women 
to wear ſwords? is it uſual for them to play at ſingle 
ck, or break each others heads Rog barbers' 
poles; or are they grown ſo maſculine as to turn - 


WEE All ſpecial cauſes muſt be ſet down four days excluſive 7 
e the day of argument, of which the attorney on the other 
Sen — buen . . ; and they r be put off, except by the 
pecial order of the court grounded on a motion 50 rted b) 
afkdavit, and made two days before, | "my 5 


. a+ ON SevURRER. 

| -_ _ out bruiſers, like Ward and Mendoza. 1 hope not, wy 
continues Mr. T bickpole, I hope not for the honour - 

of the ſex, for whoſe delicacy and good manners he 
faid he ſhould even be an advocate. | 

| | & Then 1 wiſh you'd make your client keeh 6 better | 415 
tongue in ber brad; for had it not' been for that, ao 

I © would not have happened.” 


Now pray Mr. OuibMeprop-be ſilent; et 5 


pole's coming to the 
1 ee My lords, the 1 upon which 1 Pf 
= my declaration i is, chat if it be not neceſſary to 
, what x get did happen, I mean the manner of 
11 ault, as the box on the ear for inſtance, 
ly it can never be neceſſary to ſtate what did mot 
happen; namely, that it was committed with force 
and arms, to wit, with fwords, ſtaves, ſticks ard. 
This my-lords ſtrikes me to be fiich hy 
5 reaſoning on the ſubje&, that I ſhall not add one 
word more, except that I ſhall rely on the andert 
of the court. 

The Judges could only lament that the law was 
| fo, they obſerved it was their place to fay what law 
was, not to ſay what it ought to be; to alter the 
laws was the buſineſs of the legiſlature, to bro 
nounce them the duty of the judges. 
, Mr. Quibbleprop faid the dermurrer was oh as to 

orm. . 

e Form or ſobſtance, ſaid Mr. Thidkpole, it will 
be the ſame thing to my client, for ſhe ſhe muſt Pay . 
the coſts.” 

Alt length, judgment was given for tte defen= 
dant, (54) 4.6 that Pouncepowder eſtabliſhed his de- 
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( 1 Fenner judgment i is given on demurrer, it 1s OO 
for the victorious attorney to make out his bill, give notice of 


taxation, and then tax his coſts; W paid, the 
A 5 | | 
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murrer, ail Quilworthy ſcratched his head at the 


. | j 


7 Note. We ſhall bot now trouble the readef any further, with 

* the variance between the practice of the two courts. Suffice 

only to obſerve, that, * in the Common Action not-Bailable,”” 

taken both ways, 7, & as well S bi ea ub by demurrer; the 

| D and ( leas ear, differ from each other 
no 
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Preliminary Obſervations. 5 
Pag our common Action not bailable, we 8 7 
1 with a bill of Mzadleſex ;' but in order to ſhew 
the diſtinction between the two writs, we ſhall be- 
gin Hur bailable action with a latitat, as a bill of 
Aliddleſer is rather an incomplete kind of writ, as 
+ wanting the teſte ; but a latilat has All its 7 Proper 


T6 Fe Bailable proceſs alſo differs. fron! hat not bail- 
| able, inaſmuch, as the former has an ac «liam added 


to it, and the latter a notice. 5 
| So that a latitat with a notice like the one we 
- - added to the bill of Mrddleſex, may be a common pro- 
ce; and vice verſa, a bill of Middleſex, with an ac 

etiam inſtead of a notice, may be made a n. 
writ. 

The attorney's name, his place of abode, and 

ö day of the month on which the writ was ſued out, 
muſt. be written. on the back of a bailable, as well 

as on the back of a writ not bailable, rogether with 

the addition of the ſum ſworn to. 

As no perſon can be arreſted, unleſs the plaintiff 

or ſome perſon for him who knows the fact, make 

an affidavit of the debt as due to the plaintiff, which 

cannot now be for a leſs ſum than 10/, and in caſe a 
defendant be arreſted by any other writ than a pro- 
ceſs; _ if he CO ON Sai the Ps 
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killa Obſernions. 5 R „ 


1 * 1 
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HE firſt thing 7 D "Acfendant he o 
| do when he is arreſted,” is to examine the 
” Wo of the writ, which always 6 ain by. the 
\ ſheriff's warrant to the officer; the reaſon of this is 1 
t he may diſtinctly know view 3 ren, oe] wi "= 
Wc for if x this be neglected, the bail be- 
| 55. i. e. the perſons ſecurity to the ſheriff will be- 
come fixed; when the plaintiff may take an affgn- 
; ment from the ſheriff 88 the bail bond, and bring ac- 
tions as well againſt the bail as the principal, de- | 
ng on the penalty, though if ſuch a misfortune 
| happen, the court will moſtly relieve the bail and 
principal too upon motion, condition of their 
putting in and perfecting be pur a given time; 
therefore neceſſarily attended with an expence that 
the der, £0. a — way in che 9 of | 
| e 155 4 


YA 


"PARTICULAR EXAMPLE 


0 putting in Pail below, ( 6). 


This | is done by: two ſubſtantial. houſe Keepers 
_ Jointly with the defendant as principal, executing a 1 
bond to the ſheriff} e ge. pay the debt and 
| coſts jointly or ſeverally, if the dee * not -M = 2 
u bail 3 f _ "2 


* . 935. ”. & 


16) The attorn muſt taks a rant v deſc, th ua. 
e | 1 Bail | 
| | 2. Bath 


—— „„ —_ _— 
— 


—— r e 322 Lacks — — 
* = =- 


6 # vibe liable te to oy the additional coſts out of 


> for a leſs ſum. 


N ſex has been before ſued out, and that the defendant 


Iatitat is directec. 
- when the defendant's reſidence is not in gs 


| maketh oath and faith, that the defendant is juſtly 


dal, except by 4 judge's order, to obtain which an affidayit muſt 
- be firſt made; as 15 an action of aſſault for inſtance, that the de- 


ARREST. 


, 


Pd 


his own pocket, unleſs the debt amount to ol. for 
which reaſon original writs ( 55) are ſeldom ſped out 


that a bill of Middle 


The latitat always ſuppoſes 


has left one county, and Jatitat © hurks and wan- 
ders” in another, i. e. that of the ſheriff 66 whom the 


The lalliat nete is the proper writ to — 


We ſhall now proceed to out 2 55 a 

of an arreſt by latitat in the K. B. 

cauſe of allion 10 be ein on a 

able; and for perſpituit) fake we ſhall alſo uſe the 
n, und defenlaneinflad of pains, 


| PARTICULAR EXAMPLE” 


- Aﬀdavit, 


The Sint F "ow Gere, in the liberty of 1 "Y 
minſter, in the co of Middleſex, watch-maker, 


indebred to him, this deponent, in the ſum of thirty 
pounds, five ſhillings, for the work and labour (5 6) 
of this deponent done and performed for the 82 
FEES and for materials found in the ſaid — 


G3) Sev Original ft the hnhetic Geer 
* If the cauſe of action be any other than for ſomething - 
nature of a debt, then defendant cannot be held te 


* 


fendant committed a certain — — upon the plaintiff, and de- 


feribing che wounds with the effeR or let — 2955 
ſpring therefrom, en _ 
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1 bs ales "IANS | 
not be, the ſame as were bail below ; but if they be 
the Hanes (42) they are differently conſidered, be- 
cauſe the obligation is different, the one being to the 
ſheriff and the other to the plaintiff, and this bail to 
the plaintifF muſt eicher pay the debt, if a verclict 
go againſt the defendant, or deliver up his body that it 
may be charged in execution; nor are theſe bail 
| below proceeded againſt the ſame as the 1 above, 

E fc pros 9 ; Op 


3 When to be put in, Defends being a . ted. 55 | 


| hs Landon or Miet. 
i”, nn. 


Blabove muſt be cn 
turn of the writ, Whi 1 to our example 
would have been required on the Friday the days 
being excluſive) as on the Saturday, an 1 
* have been * of the baik-bond. | | 


3 ; 5 1 C. P. 
— till eight days nn 


2 W | 


— 


ML * Ns 3 eke = 0A 


Wy 95 bail pot. 2 
+ Wha ; 


1 3 Ph, 
This is een on a . fix-penny ſamp Paper, | TY 0 
che 1. n * * e 3 


| 8 che ks. is N at Fg 8 and che | 

blankes filled up, which is afterwards with the war- 
nunt to: pfoſecute and precipe, taken to the X. B. 
© . - office to be ſigned; but the latitat muſt be ſealed as 
75 Vell, — N 


e Laas. 


* 


5 oaks Third 1 of Great 
a Britain, France and Ireland, King, defender of the 
a faith, and fo forth. To the ſheriffs of London greet- 
ing. Whereas we lately commanded our ſheriff of 
Midileſex that he ſhould take the defendant, and 
Richard Roe, (57) if they might be found in . * 
bailiwick, and Peay - keep them, ſo that he 5 
have their bodies before us at Weſtminſter, at 4 = 
tain day now paſt, to  anſirer the POR in a 43 
of ö | 8 


/ 7 4 ach : 


And "” to a bill of the faid plaintiff, to be ex- 
hibited againſt the ſaid defendant for 661. 105. upon 
3 iſes according to the cuſtom of our court be- 

5 fore us, ] and our ſaid ſheriff of Middleſex at that day 
returned to us, that the ſaid defendant and Ricbard 
were hot found in his bailiwick ; whereupon on be- 
half of the aforeſaid plaintiff, it is ſufficiently teſti- 
fied in our court before us, that the faid defendant 
Th and. Richard do lurk and ſecrete ares aha in 19 


15 57) Theſe writs, as well as NY proceſs nor bailable, "A | 
rinted in che * number, - 


\ 


1 % 
r 


„ 


He has eight days after the appearance 
Of the Manner of putting in Bail 


* 


This is no ach alan by 
jiece at the ſtationer's, and 
it; and that no miſtake ſhould 


bail and Ee to a | 

rk takes the recogniſance. 

In C. P. the attorney alſo takes the flacer with | 
him, in whoſe book recogniſance i is entered. 


; : 


ney: 7; 

'\ th ty your 

keep is you 15 their bodies before EE 

at Weſtminſter, on Monday next after the morrow If 
all ſouls, (58) to anſwer - ſaid plaintiff of the plea 
ud bill aforeſaid; and haye y gu then there this writ, 

_ witneſs Lloyd, Lord 2 59) af at Weſt | Prater, this 
(any day before the writ ſue Ep 


4 muſt be on ſome . ein * fifteen x day "So 


5 8 6 GW. | 


Plains attorney's name and 
reſidence, and day of the 

| month when the writ is ſued 8 
one Oath for 30 35 (£0) 


Precibe for 1 the 22 


3 et for plaintiff againſt * Tr. 
Ca. for 661. 105. upon promiles, 2 on 


Lande next afeer the Mortew of al 8 


eee 78 — „„ 
| _ Oath for 30 1.54. — 8 


65 8) Now | 8 this inſtead of being a 1 in K. B. had 
| been a capias in C. P. the return inſtead of being on 2 
next, after the morrow of All Souls, which laſt year was the 7 
of November, the 1 day of Michaelmas term; z it avould have 
been on the worrow of All Souls itſelf, which is the Effoin day 
almanac term, i. e. the 22 of the on days marked i in the 

ck. 


189) The teſte, which is a bill of Middle/ex is omitted. 


( oy The indorſement e. EL, | 
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Mighaaimas Tem, in the be Thirty-ſecond Y Year 
of the Reign of King George the Third, | 


1 | Stormont and Wor. [ 


+ © (Abad, to vit]. The defendant is de. 3 
4  livered to bail on a Cepi Cpu (90 5 4 . 


I 


to 1 a 
One bail's name, where, he lives. and. tis 3 2 
calling, 4 | $1 805 2 1 

aud „ %% a 0 1 
The other {ON name, where! he Wee 


„ ._ Arte inet ” $5. 
* | The Plaintiff, * | 


— Altorney, 
TM 30h, ys 


2 n 


* * 


Bail being thus put in, plaintif”s 3 1980 | 
have notice given him of the time when, with the 
names and deſcriptions of the bail, and at what. 
Judge's chambers their recognizance was taken; and 
if they be the ſame as were bail to the then, 3 
ſhould be mentioned. 3 

The reaſon of this notice is, that if the plaintiff 
ſhould not be ſatisfied with the bails POT: ; 
he may except againſt them. 


© » (19) The ſerif earn tg bo bela. . 
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Thus the writ being . bed out, it 17 Y 
taken to the ſheriff's office, where the plaintiff's at- 
Z torney gets a warrant on it, directed to to one or more J 


Eee as —— 


3333 


0 2 | 5 3. "Of the has and Pharie. 


- Is the defendant carmot be ken on the feſt writ, 
| before or on the return thereof, the plaintiff muſt 
be af the expenſe f fa out an alias or ſecand 
Lege and if before, or on 1 return of that, he can 
taken, he muſt then be at the expence of ſuing. 
put Gat thin writ, called a pltrits; and if he 3 bs 
e defendant on that, before or on the day of the 
45 urn da ay, then he muſt be at the ex iſe of an- 
ther pluries, and 0 on from Pluries to * uries till he 
can take him. 


See Defendant, Chapter L 
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o EXCEP TIO N againſt the BAIL. 


55 5 Preliminary Obſervations. 


HIS muſt be taken within twenty days 
after notice of putting in bail, in the bail- 


book, at the Jud 's chambers, if in K. B.; but 


in C. P. in the. er'ñ, and notice of fach- ex- 
ception being given to the defendant's attorney 1 in 


W defendant's bail mo. then juſtify. 


Note. wa defendant. has put in pt jultivied b bail 1 | 
thoſe who were bail below become quite exonerated. In country 
cauſes, bail is put in before a commiſſioner, who tranſmits the 


bajl-piece to town, that it may be allowed by a judge of the 
court, * this done, the agent in town muſt fle BS but the 
twenty days of apo! do not begin to run till after the dal 


piece be fled. 


as : 4 a 
n % » - 


* : 2 505 
See Defendant, Chapter II. 
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| 1 1 
TE the notice of . 0 By i 1 in Im. 
either the ſame bail or others h 27 in 
four days after; if not * ſame, the he bail are 
called added; and of which notice muſt. be given 
to the plaintiff's attorney, n who the bait 8 
to be added are, (20) - 9 1 
If the ſame bail juſtify, ally: one day's notice. is = 
nec f but if others are to be added; then two 
days wut be given; however; let us proceed in our? 


: TE FI. Pa. Os. ; ' 
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pions Particular Example: „ | 1 
Fi, giving notice of the old bail juſtifß ying. „„ 


kaut n Defendant, Fe 
In the King's Bench, | 12 


Take notice that the bail . put in in a this * 
cauſe, and of whom you have had notice, will on 
(day of the week) next, juſtify themſelyes in n 
court as good bail, for the defendant; dated _— 
(day of "M0 1 1791. W 
Tours, e. | 8 
| By Attorney for the defendant. Ar a 1 
To Mr. Attorney f far the WR: + 


— 


FER An affidavit of 4 e this notice mult be made „ | 2 
and annexed to the counſel's brief. En 


(20) Their names may be put on the hail-biece, the morning 
of juſtification in the treaſury, but the bail-piece i in either ring ..- 
hook be got of the proper officer the evening n 1 2 3 
| — "mw 1 8 
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2. The morning of 1 being come, t 

_ defendant's attorney gives brief to counſel, with in- 
ſtructions 3 N | - ; 
And upon the hail being ſworn, he aſks then 
whether they be worth 10 idle the ſum they offer 
themſelves as a ſecurity for, when all their debts are 
paid; upon which the contiſel for the plaintiff uſually 
crols examines them as to this point, in which 1 
they do not prevaricate they are received as good 
: * e them. N 


. R er elomance of ELL 

ene clerk of the.rulex 
che l amp 15 225 and a copy cee N 
che plain gnäffs attorney... eee 


(21) Sometimes the ple : attorney will Fr 1 the 
bail to juſtify at the j e a: for Wee he hey 
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erk. a a: l 776 ( e gh 8 0 0 
, 65 the DECLARATION: 7 


1s che. as 
Sb in_al} tt 7 ey . our de- 


fendant © defended the fair; in this, we ſhall let him 5 


22 to recover bis LN, 3 0 N. before | 
1 Woe N 81 0 l iy r 47 
ans ener rer I og 


„ 5 4 Fo 4 Iv ** 


T5, is alſo called en 1 
poſition ito . as; 
But — fu ment by default is find! ith the 
firſt inſtance, llc 1 always the cafe” where the 
action is in debt, or covenant, brought for ſome 
ſum certain; as he inſtance, to-recover a. ſum of 0 
money due upon x bond,” or fent upon i leaſe, wok 
is di Eterit tö a 'tradeſinan's $ bill or the like; becauſe 
in the former caſe. the jury have only to try whether = 
the deed in queſtion: were executed T the des + 
fendant; but in the latter, they have not only to 
enquire if the work were done, or the goods deliver- 
ed, but they have alſo to aſſeſs the value of ſuch 
work or gaodsy therefore, all that a e ad- 


. 


3 3 4 1 


Atl ivered, . but the yale thereof uſe beet 


in — - 


on ; I 


if. 
proved to a jury in a court, wherein the her or 
his deputy fits as: Judge. (69). Fe 


I Note. Ls inquiry mY 188 however « inal, u. 
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PARTICULAR rasen, 
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Rule to Plea, 2 660. Fs 
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four days after, even before the time of pleading is 
"Expired; therefore, inſtead of ſy ppoſing defendant 
to have pleaded as in our firſt example, we ſhall 
ge a rule to plead, for wan 4 bs is BE _ 


\ FI — 


p of paper, thus. 


[Plaintiff againſt Defendant]. Rule to 3 
5 21th November, 1791. * Attorney. i 


15 being taken to the office of the clerk of the | 

pr he enters it in his book, and it expires in four 
days, including the day on which it is given, and 
Vu counts; (63) therefore, Judgmeut. may be 


_ 5 This may be: cada 4 any time in rt or | within / 
| ' 
i 

| 

| 


"65 Though ſpay imegwrits of i inquiry. are nd before | 
the chief-juſtice at a prius, or judge at the aſſizes; 3 leave 
for this muſt always e Gbealthed by motion in court, ſo that un- 

- leſs the nature of the caſe be of that kind, that the ſheriff mi 4 | 
not be thought competent to be it, the on . 
dhe application. No 11 Cat, 


(62) Whenever dive wh dio dps to TTY: as faſt as the 
rules of the court permit, his adverſary may force him by rules, 


and open go on i jadgmens by OW gr e e ws 


may be 
; 64) 6 ho He any other 
4 e eee BA Eq . y | 
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ſigned dhe de) alter, but before this can be dene. 
thite W e S .= 
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8989 4 


Plain againſt Defendant.}: The intiff c 1 
0 mands a plea 1 mn this cauſe; | ; ar! bh 85 i n Nog hs. : : 55 
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To Mr. Defendant! 8 a; ner diol SENT 85 | 
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But this however may be delivered to n | 
attorney, before the expiration of rule to plead z but 5 
if neglected, een by default may bs ſet _ 27 
on + motions (96) oy lt mer Wed 1 7 ks 5 . <4 « 3 f 


4. Of ſearching for the , | 
Incaſe no ple be delivered, exit 3 
rule and demund a8 above, then before 3 e 


* 

* 

o 
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"Search 1 Ye clerk 1 * judgments* office. and 5 | | | I 
if no plea be found there, ou ſee if a — ; 
be not filed with the clerk of the pape, N 


2 > F - n A | 4 bn ** _ wh * ks, we 
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6% Enes ages be ted defendant has only il 1 1 
the 2 afternoon. after the day of demand. r 
de; Though in actions ao? bailable, where the defendant 1 
permits the plaintiff to ap ar for him according to the ſtature; | Wo 
and the declaration is filed in the office s ſuch demand is ne. 
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TY of the Manner of fening 1. 


ee judgment is ſigned not tbo on 
ns: but as well on paper; the former is a 
poll, gut at the King's Bench office for _ court, 
and at the prothonotary's'for C. P. 

On this roll, warrants of attorney for the plaintiff 
and defendant miſt be entered, and a memorandum 
of the term in which the declaration was delivered 
or filed. But upon the paper, which is a treble- 


penny ſtamped one, n moran "yy G0 nerd be 


As ſhovld it be final; 4. C. ſhould no writ of „ 
be neceſſary, inſtead ef a treble· penny, the Mimp 
is half. a crown. Let us however our ex- 
ample, in which the action being in aſſun mpſit, the 
"mens e . 


of bs term of Saint Michael, 324. . George 


the Third, witneſs Lland. Lord Keny on. 


[London.} The plaintiff puts in hin place his * 
| forney ca hee Tone,” in u plex'of treſpaſs wy 
the ;aſe." (67) 
n MÞ The Gald defendant puts in his: 
his attorney, at the ſuit of the ſaid plaintiff 1 in the 
- aforeſaid. (687; dk ol 


(66) This which is alle ths gm if Kot, bs andlogous 10 

to the iſſue Roll. N 

ie e SFO 
68) In C. P. warrants of attorney are made out 5 — 


3 an! Wd wh aer ee 


* * rs e N 


8 mh] Wes e 
next after che ow: F all, "mY « 
* an before our lord the king, at We 


comes the plaintiff by his attorney, and brings into 


the court of our ſaid lord the king, before the king 


himſelf, now here, his cerkuin bi ik againſt the de- : | 


fendant being in the cuſtody of t * ef 
 Marſhalſea E our lord the now ing g. before t 
king bimſelf of a plea of treſpaſs on the caſe, and 
there are pledges for the proſecution, to wit, Jobn 
2 and Richard Roe; which ſaid bil] follows in theſe 
0 wt, The plaintiff e 
fendagt eee in rhe cutedy, af the martha[ f che 
Mar ſhalſea our lord the now king, c | 


And the fajd defendant by his attorney comes d 


defends the force and injury, when, &c. and ſays 
pothing in bar or preclufion of the ſaid action of the 


therein yndefended a ag ainſt the faid defendant; for 

which the faid plainti ought to recover againſt the 
— ki defendant his dawiages'by occafion: of thepre- 
miſes, hut becauſe it is unknown ta the court af our 


ſaid lord the king now here, what damages the ſaid 


plaintiff has ſuſtained; by reaſon of ce 


aforeſaid'; It is therefore commanded to the e- | 


riffs, that by the oath of 'twelve good and lawful 
men of their bailiwick, they diligently enquice what 
_ damages the ſaid- plaintiff hath fuſtained, as'well by 
the means aforeſaid, as for his coſts and charges by 
him about his ſuit in this behalf expended; and that 
= the inquiſition, which, he. ſhall thereupan 
e to out lord the king, a at Wehminſters, ow. 
2 2 ment uftef dune their ſta), 
and the ſells of thoſe by whioſs oaths he fall take . 


the. ſald\ inquiſſtion, together: with the writ of aur | 


| ſaid lord the King to him thereupon . directed the 
* vor to tlie ſaid "Pony x the ſame” 


place; 


, 


complainsof: the de- 


faid pfaintiſf; whereby! the ſaid plaintiff” 1 


— 


7 


place; nt kiel 5 b our ket? the oy at 
| 1 came Io" fag Cas: * * faid at⸗ N 


FO ; 8 vb. Bake P per. ; ge = 
| 05 van. enter 8 ths memorandum pi e 
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07 the Writ of Inquiry. 


of fi execution of this, the defendant. or * ats 
torney, as the caſe may be, muſt have eight days 
notice if the defendant's reſidence be within forty 
miles of London, and the venue laid in London or 
Mdaleſer; but if the venus be Wald i in We ue 
then ten days notice. 
And whether the venue be in Middleſex or not, 
provided the reſidence of the defendant be above 
that diſtance, he maſt — n have fourteen days 
notice. (70) 
And when no o proceedings have been had for font. 
terms, a a term's ac is e ( ak 


—_ Bot che beer. at Sons thquld be entered afiers 
wards notwith g-: 

(20) Theſe days are all 3 excluſive of the ay of de- 
livery of ſuch notice, yet though the writ be executed on the 
return day, it is notwithſtanding good. Lord Raym. 1449+ | 

(7) 1 believe where no proceedings have been had for four 
terms, in all caſes of tine whatever, a term is allowed; but { 


there may be caſes a it 1s — to take * | 


to 1 it. 


* | 


Notes 0% 


Take notice thats a.writ of inquiry of: 8 
this cauſe, will be executed on (day of the weck ng 
month when, ) between the. hour of ten and twelve. 


in the forenoon of the ſame day, at the Guzldballof-- 5 


the city of London, Hated: the 1 5th * of 9 
lad ” FH . 


„ ve R 
. 5 . e Attorneys 7 
To Mr. Defendant's attorney... 
1 ” Form er the Writ. 0 


George the Third by the arace of God, * N . 
Britain, France and lreland, king, defender of the 


faith, &c. to the ſheriffs of Landon greeting, Where- | 


as the plaintiff lately in our court before us at . 
minſter, by bill, without our writ impleaded the de- 
fendant, being in the cuſtody of the marſhal of he 
Marſpalſea of our lord the now king, before the 


king himſelf; for that whereas (here the declaration 
is ſet forth verbatim) and ſuch proceedings were 
thereupon had in our ſaid court you ny hat the 


16750 This may be . the ſame as os rial, | 
to which it is analogous, and if the writ be not execated accord- 
ing to notice not countermanded, coſts muſt be paid by the 
Plaintiff for his negle& in like manner, as for not going to trial 
agreeable to his own propoſal. 

(73) 1 writ; is to e ſheriff on in juiry, what the record 
is to the judge on trial; it is engroſſed on a 27. 6d. ſtamped 


parchment, and EN retum of it 1s [omen 4s A cpurts'ﬆs in 
other Writs, 5 OY EN 0 
15 e 8 | ſaid 


* 
Fr 
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es Shu 9. Eau of 


1 E having the ſheriff”'s return erster 


ths ETON thi i ba mieses 


of the premiſes; Hut becauſe it is e to our 
court before us; what damages the faid plaintiff hath 
ſuſtained by means of the premiſes, and for his coſts 


and charges by him about his ſuit in this behalf * 
| yn walck appeat to ts t Weſtminſter,” on (74) 


nent after, — the inquifition which you. 
thereupon take under your ſeal, and the ſeals of 


5 thoſe by whoſe oath you / all take that Inquiſition 
aud have then there this writ: Witneſs L199, Lord of 
| Kenyon, at Meſiminſter, the day of * 


1 the Dt year on; our. reign, 


/ 1 ö 1 89 , 
3 Stor moni and Way: 


1 . 1 6 -* 
C01; 4 * 
* 3 


The leintitf upon i inquiry, may fats his dale to 
the jury, the ſame as on ttial, and in like manger 
ſubpoena and exaryinevitnbſids, © 

So in the ſame manier may the defendarit defend 


_ himſelf; but all he can either ſay by his counfel, or 


prove by his witneſſes; cin do no more than miti- 
gate the damages, the cauſe of a cond for want of a 5 
rey g comer As to our eg; 


3 Particular ae. | | | 
We halt ſoppoſe.that the plaintiff obtained # ver: ; 


c di for his Mar nd debt 30k 57 by. the * evi. 


0 The retarn may be de on ch ing inquiry is exe- 
cuted, 'or on any day after in the. King's Bach; eee 
it cannot be till the firſt fixed return after. 


1 6095 The writ being thus made vu an by 1 45 
ſheriff's office two days before it is intended to be executed, 
and after the execution of it, the plaintiff*s attorney fetches it 


: dence. 
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ft eter of the writ (76) ge ese 
mi e. after verdich in S9 Mm. 
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13 B. * 


' Firſt, re the gendes ta 18 | 
[inn to be as above entered on. the roll at 74 La 


„ 7 


and \ Serie of hs _ | 
ad. certain in 1 indented, taken before 
them. at. th bee the city of Londa in ine 
pariſh of Saint Lawrence, Fury, in the ward of Cheap, th 
in the fame city, on the day of | 
in the 32d. year of the reign of our foverign lord 
the now king, by the oath of twelve honeſt and 
lawful men of their bailiwick, by which it is found 
| that the ſaid plaintiff hath ſuſtained damages, by oc- 
eaſion of the premiſes over and above his coſts and 
charges to 3o!. 55. and for thoſe colts and charges . 
to 2 gs. 44. (77). 8 
[ Judgment. Therefore it is nfidered that the 
ſaid plaintiff. recover OY the * defendant his 


(70) The return of the writ of i inquiry, by judgment by de- „5 


t, 18 analogous to the return of the venue, when the record "rl | 
is made ug for trial. 


a * is is ſimilar to the forty Wes increaſed coſts "ap | 


p a . 


* 


_ > 


damage „ aforefaid, by che aid inquifiti | 
und”: 6 and alſo 140. 78) for his Nad Sie - Tae 7 
charges by the court A, our ſaid lord the king now 
here adjudged of increaſe to the ſaid plaintiff by his 
aſſent, which damages in the whole amount to 45% 0 
| Ms. 2 1 1 in VOCs ba 25 | 
by | But if the 3 beat ain 9 
tory judgment of another, there muſt be an inparlance entered 
on the roll, to continue the pleadings over from the delivery of 


the declaration to the ſigning; and this like all other final jo: * 
pg 6 Ne eons maſter on the e GENC e 


is, 
: "Therefore as to ſuin out 0 1; it | 
W "my as in other = Se * 53. | 1 | * 


{. . 


%-3 


" The uſual cot onin aug be from abou wh to 16. 
at taken the medium 4 * 


79) And before execution, the de four and are allowed : 


1 ee. aſide if EIN no move ne; Nee 
in caſe i a 


$, 


Xx E 
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716% 3 ** ROK 6 4882 155 * on £08, : | 


New e246? r ISS 78 PE 2 ; 1 en n 


5 e 244 430137 F „ 
; Prell 1 Nat bite alan? 2 3 
; 10 | = | 8 N TI 5 = 
"A OT . in a "uk of Fs ” 
* proviſional ſuperceſſion of execution, in "= . Jo 5 
other court whergin a Judgment has: been before:gh- 8 
2 But error is bot brqught ypon Walter kk 
wg remains as it was decided in the: court = Þ 2 


PRES. 


„it is matter F record or point 11 law on 
upon which ertor can be h rd nnd eſtabliſhed. 
When proceedings in X. B. are commenced] 
common roceſs, or. bailable proceſs, not .origind „ 
the writ of error is 3 2 the Exchequer C 


ber, and from the carr 79. E 
of Furry om thence may, ied, N 


* 


4% 191 


But if the proceedings be begun by origin 2 | 2 
x 2 brought 3 into the. nt of, 11 1 2 


Ca. 
And when the firſt . in 0 C. P. Ong: 
5 of error muſt be brought in the King's. ench. . | 
Suits in error were no doubt originally eſtabl ane I 
with an extremely good deſign; but like: many more 1 
of our laws, aroſe from a weak. judgment, 3 | - 
ſpeculation, or the ignorance of the times Which 
| gave birth to them; though to. be. ſure in ther. 

ng the right of appeal, they appear exceedingly 2 


proper; Hat I am forry to ſay, that in practice * 


(80) A writ of error brought and proſecuted, will keep off 
execution for four terms, It is very common to let judgment go 
by default, and then bring a writ of error, Becauſe (ex Pa. PO ag 
few caſes) bail need vor be given; but when a verdi Lis © „ | 
ed i d in court, i e. OO 8 it — ; 1423 

' are » f | | 
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9 PRELIMINARY: Y-OBSERVATIONS. 


are generally perverted to the worſt of purpoſes, ſor 
what can be worſe than for a litigĩous perſon to have 
an opportunity of harraſſiug his verſary, or in 
other words, for a worthleſs. debtor to injure his 
honeſt creditor, hay in the end perhaps ruin him- 
ſelf? Clear therefore it is, according to practice and 
experience, 'which are the only proper ſtandards 
whereby to decide every thing, where one good 
effect reſults from writs of error, we may fairly fay, 
At leaſt fifty bad ones do, being the laſt reſource · of 
quibble and chicancery. About facts, it is no won- 
der there ſhould be ſo many diſputes, but law ſhould 
be plain and indifputable, and where upon ſuch 
round it is neceffary to appeal, "the proceeding 
ob be as fimple as Pome,” and the e 
uite trifling. 

Error is after verdict, what Henlürter is baſic; 3 
it is therefore of two kinds, genetal and ſpecial, the 
latter afligning a cauſe why it is brought, but the 
former ſhewing no cauſe at all. ee 

The limitation of action is any time within twen- 
4 years, ( 81) but this is provided execution have 
not iſſued in the court below, to prevent which it is 
therefore prudent to ſue out the writ as ſoon as 
poſſible, WT wan 1 489 cauſe 15 known to, be 
loſt. (82) 

The Paint im error muſt give bail in all OY 
«after erdifF; and in actions of debt upon bond, (8 3) 
although judgment go by default, 
But if judgment de bonis teftatoris be wivthy Wisg 
an executor or adminiſtrator, he is neither liable to 
put in bat}, nor pay cofts; but it is otherwiſe if the 
(81) w&11W.3014 FVV 


(8a) Proceedings in the original action are not aged 6 till the 
1 of the allowance of the writ of error. . 


(83) er 4 cer urige 17 2 8258 r 
5 judgment 
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FPRELIMINART OBSERVATIONS. 99 
judgment be de bohis propriis: 1 Lev. 245. 1 Sid. 9 
268, „ No 6.5 M0 pod and 
Az to the time of putting in bail; it is within four 
days after the delivery of the writ to the clerk of the 
errors, who is the proper officer to attend you with 


* 


% 


the bail to the judge's chambers. AY 
Nothing further reſpecting bail need be obſerved;. - 1 
for as to the manner of exception (84) and juſtify- | 7 
ing, it is the ſame as in other caſes. 1 
We ſhall therefore proceed with our particular 2 
example, (85) as though judgment had gone by de. 
4 (84) But the rule fot brite? bail is got of the clerk of the 
errors, who marks the bail-piece after juſtification. . 
(85) But we ſhall not carry our eauſe in error further than the 
Exchequer Chamber, that being completely ſufficient to tire the 
general of ſuitors, though ſome there are who go to the Houſe 
of Lords notwithſtanding; if therefore any of my readers ſhould. 
be of that litigious turn, or that heir caſe really require fur- 
ther appeal; Hough a particular example might have appea 
ſuperfluous, I have nevertheleſs added an a&fra# of the pro- 
ceedings in error in parliament. © . Kg 


The writ is obtained of the curſitor; and made teturnable im- 
mediately when parliament is fitting z but in vacation, at the 
next parliament.” The clerk of the errors in the K. B. makes 
out the allowance, a Copy of which is ſerved on your adverſaty. 
Bail is alſo (if required) put in with the clerk of the errors. 
The record muſt be carried up by the chief juſtice to be ex- 
- amined. When the tranſcript is carried up, defendant mu 
get a peer to move for plaintiff to aſſign errors; the time allowe 
is commonly eight days, and if neglected the clerk of the par- 
liament iſſues a non pros, If a plea of diminution be put in, the 
certiorari mult be returned within ten days after; When errors 
are aſſigned, then the plaintiff muſt get a peer to move, for 
defendant to appear and argue them.“ And iflue being joined, 
a peer moves for a day to hear errors.“ At this time both 
parties attend, and their-chunſel are called to the bar, but they 
are reſtricted to two on each fide. The judgment then whatever 
it be, is at laſt entered of record by the tranſeript being ſent + 


back to A. B. | | 
Note, A writ of error abates by a dilution, but not by a 
Prorogation, 928 * ; , 
H2 fault 
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100 PRELIMINARY OBSERVATIONS. 
fault upon the arreft; and the judgment in the court 
below, being affirmed by the court above, we ſhall _ 
then ſhew the proceedings againſt the bail in the 
original action, ſuppoſing the principal to run away, 
& "caſe which often happens: this being one of the 
many bad uſes to which writs of error are applied, 
_ mierely to give the loſing party time to arrange his 
affairs, that he may make off with as little preju- 
dice as poſſible to himſelf; though no matter with 
do much to other perſons, whether to his bail, to 
wihom he owes his proviſional liberty, or to his cre- 
ditor to whom perhaps he is indebted in the greateſt . 
obligations. If any part of our law be erroneous 
at all, that reſpecting error is ſo in the higheſt de- 
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benrievban EXAMPLE, 


. of the Rule to tranſcribe. NOK A | 


UT gen the defendant's attorney muſt ſearch vos 
to. ſee when, the - writ of error is returnable, . 
* if in the ſame term in which the allowance is bo 
made, he proceeds by getting à rule at the office of _ 
the N of the errors, for the plaintiff in error to 
: tranſcribe. . Of this he then makes a copy, La 


ſerves it on his adverſary. (22) 
Next he makes a copy of all the proceedings, 


which js the better way, he leaves {he iſſue roll, 4, . 
quite complete, with the clerk F the errors, who 
from this makes ns tranſcript (2 3) of the Proceed: | 
_ ings in thecqurt A 
en a clk of 0 the errors has 8 the t tran · 
ſcript, be delivers it either to the attorney for the 
i defendant i in error, or to the proper officer, in order 
that it Tay be examined in the . at Hel. 5 
minſter. L 7 
Te. tranſcript being at length complete, the : 
clerk of the errors of the court below, delivers it 
over to the clerk of the errors of the court s 


go (24) 


(22) This rule expires in right Art * ferifee, 


125) Which muſt e paid for by the plaintiff in error, and a 
mat before the rule ex Aer if inſiſted on, for the time therein is £4 


to accommodate the officer, not the laintiff. 


(24) From this time the proceedings are wholly remov 
01 * e court below, till the fuir 1 DET be * edel. 


„ N. 
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de og ai) at the ſuit of the intiff e —.. 
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The above is taken to the Wh of the county... 
in which the venue was laid, who makes out the 
writ by the time that the attorney requires Him, 


which muſt depend upon the time, in which his 
client is liable to be taken in education. This — 
time is always the ſhorteſt, when the action is tried S —— 
ſome fitting in term, and not che fittings after, 
which renders it neceſſury in ſome caſes where ſu-e. 
- ceſs. ers po even to beſpeal the writ of error — _ 
before triah- z ) 
 Nete. The tete of the writ is ihe day the p ee i 
wich the curſitor, but the return e = 
As ſoon ag the ai can get the writ from the '- © ; 
curſitor, he takes it to the rr the errors, who . „ 
- gives him a note of the allowance of it; the attorney yaa 

(86) We haven FIRE e in 63th $2, be | 1 


2 th plain in eiror was defendant in the 0 original | 1 —— 
on. . 3 


* 
% 
* 


* 
* We F 
2 24 r 

* « 


* 


"A inte our demurxer in Tongue againſt Soy/e was {pecial, 


| 9 ty eget Djmi 


This rule requires the plaintiff in error to ß 
Ghereis the prbbeddings: in the otiginal action were 
_ "deficient in point of number, and which of courſe not 
being given till after the" return of the writ and 
= Et 2c = orgs us over to the nome 
e. 


Of this rale copy is then e er 
- for tho plaintiff in error, who muſt then call at the 
office of the- clerk of the errors, and pay the ſum 
demanded; as in caſe he fail therein, the clerk of 
the errors himſelf may fign a non pros, and thus wi 


* the writ of error. 


But che ſum drithanded hai paid by plaintiff i in 


tor, the next ſtep caken by delandan 1 ny" is 


* 25 Hed a” 
3. Rule to Avr Errors 5 


This dice, 48 the rule to alledge diminution, 
in ab much as that is for the plaintiff to ſhew if the 
original action wers deficient in the number of its 

pare! ; but in that reſpect the plaintiff in error having 

Nang no fault, this rule requires him to ſhew, what 

any thing) was amiſs in thoſe pr. | 
be, were hac. OT 

This rule is got of the clerk of the errors in the 


e 


court above, and is taken out the third term; a copy 


thereof muſt be ' ferved on il plaintiff's attorney, 


who N cight days after muſt aflign errors. 
Now as it has been already obſerved, that error 


F wr yerdi&t, what demurrer is before, the errors 


affigned may be either general or ſpecial; as there- 


l to 5 the e here, uſe errors rectal 
0 This i is ae an eh day ral 


then makes 4 copy of this and Leven it on n his ie N 
1 ker ph at the ſame i PE. e the * "i 
And this is a ſuperſadeas of all proceedings i in the . — 
ie action, until the ſhit 1 in error be my; de- 1 "YN 
dene (87) : " 
The wu Hine of ferving the allowance, (88 „ 7 
1 taxation of coſts; but it may be ſervtd be:. 
fore, notwithſtahding that its operation dees ne 
2 „Ne til e 18 in t the „ 


et But if FER in error + Jah any thing 2 ; 

he may be ſerved with a rularto u mag which follows next ' 
de ee fy den bis ul in vor may 

non-p | — 

(88), The allowance of x writof error inthe general courſe . = 

of practice, is not ſeryed till final jud Jo ment js actually figned, =_. 7 

which the words of the rule appl wp he rule requires bail to be 4 


1 * ; f : 1 A 
14 


put in, within four days after the allowance; hut there is no —4 
opportunity of 3 till judgment be * ä 1 
below, "0 7 Hh Ow A bog e 5 
23 N 2 ; 
1 1 
3 \ £ | 
5 | 
* * * 1 * | 
” * ; | ; 
welt a 4 
i * | , 
Rec : 
&. i 
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| 2.0 8 to the RY to ib n of er- 
| I tors, (26) it is ſimilar to the joinder in de- 
ke murrer, therefore needs no example in detail, and | 

_' - . concerning. which ne miſtake can ariſe, as; (being 
drawn'by the clerk of the errors, to whom i it is only, ; | 
neceſſary to give notice. _ | 
This brings us over to. the fourth. tern; when 
the clerk. * the errors moves for a con/ilium, ſets . 
duo the cauſe for argument, and moves for Judge * 
| Os eee in error, ©» „ 


*4 5 : + iS, 


|: Df the Tang of Oat, = 


3 being obtained, che next thing i is the 
taxation of the coſts in error, this is alfo done by the 
clerk of the errors, and aa * 11 * 
execution my e | 


— 


(25) 2 ſpeci, 2 called 8 errors, are . 
more ſerious, they muſt be drawn and ſigned by counſel, * | 
then AY with the clerk of the errors, and, LEY p 


Notice of Argament | 
Mag be given Fa 2 before, to the clerk of the errors in 
the Exchequer Chamber, that the error aſſigned i is to be ar- 
gued e the jadges of the Common Pleas, and den of 
ns Exchequer ). | 


r Copies of Proceedings. | | 
Eight copies of 2 proceedings muſt then he delivered to 
the judges, i. e. four by the plaintiff to the judges of the C. P. , 
and the other four by defendant to the barons of Exchequer, 
and. theſe muſt all e n n 
the cauſe. # 
3 0% 


F < 


CHAPTER | — 


"H E puis attorney being ſerved: with. a 1 
copy of the rule to alledge diminution muſt - „ 
then. call on the clerk. of the errors, and pay the 
ſum thereby demanded, ales "hich, he: i is at aid | i 
to 0 85 errors. 78 2 


e Alten of General ee SY 


N 151 
| Aﬀteryards-to wit, on next, e . 
comes the ſaid plaintiff. in error by his * : 
torney, and ſays, That in the record and proceed- 
ings aforeſaid, and alſo in giving the ow. :-ool 
aforeſaid, there is manifeſt error in this, to wit, that 
the declaration aforeſaid, and the matters therein 
contained, are not ſufficient in law for the ſaid do. 
fendant in error, to have. or maintain bis aforeſaid 
actioñ thereof, againſt the ſaid plaintiff in error. 
| There 1 is alſo error in this, to wit, that by the re- 
' cord aforeſaid, it appears that the judgment afore- 
faid, in form aforeſaid, was given for the ſaid de- 
fendant in error, againſt the ſaid plaintiff i in error. 
Whereas by the law of the land, the ſaid judgment 
ought to haye been given for the ſaid plaintiff | in 5 3 
error, againſt the ſaid defendant in error. And the © 
faid plaintiff prays, that the judgment aforeſaid, for 
the errors aforeſaid, and other errors in the record 
and proceedings aforelaid, may be reyerſed, annull-- bl 
ed, and altogether held for nothing, and that he. 0 
may be reſtored to all things, which he hath * ; f 
by * the n e. e, 1 


» 


: ” Defendant, Chapter . 


{ 


5 apply to the clerk of the errors in the 
| court above or. the tranſcript, that he may file by 
1 | with the clerk of the errors in in the court below. 


” > * The e difference between error from the K. B. 

. to the Keel chamber, and that from C. R. to K. B. is, that 

7 inthe _ inſtead of the rules to alledge diminution and aſſign 

*errors, 4 ſcire quare executjgnem in » Which if re- 

| ' * _ , tyrned, © WD then ſye qut an alia-; 20g. on mr Zi be- 

= ; ing returned to is, it amoynts to ſame as fei. 
1 5 There re you may” chen ve a rule for ju 

: clerk of the rules 5 3 1 ap ei 
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HEN | Sebetet error is aff 2 * 50 TY 
FP 3 5450 the faintiff in che ee Akan ure 
generally froth at 157, to 20% ſuppoſt we take 
the foftner aud 140 5 fum to the 450, 144. — 
being the amount of the debt and coſts in the 6 
nal action wherein te dg 1 5 ON by defaelk, 

n * ane 
parties had been a year and a 207 lad fot it 4 
rare matter that a judgment by default is ben 


the firſt term, fo that reckohing two terms in the | 


court below, and four in the court ore 


37 TAY It 


mike Jl the above tithe. ene 


ut the cafe of an i 


1 5 action, and that being a year N A Ver- | 
e 


rein was obtained, which is ho utxcormmion 
but a very common caſe, and then, a Writ of error 
is brought afterwards. By this fort. of conduct, the 
ereditor is two years: baper out of his money, and at 
the end of the time is out of pocket 304. (89) in the 
85 inal action, and 200. in the 155 in error, or 
per 105 30 or . ol. more if the proceedings be 
cial, erefore may riſk 60, 70 or 801. 6 
ite” a "Rabi which perhaps originally was not 
greater than forty Milling s, for when you once get. 
into law, you are obliged to go on, by your adver- 
fary's compelling you by rules to proceed, which if 
you neglect, your action may be non · proſſed, and 
you muſt pay coſts to your debtor fos bwin, 
tempted to ſue him. 
So that the uſe which can be math of a writ of 
error is, that a rich may may harraſs his poor ad- 
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(49) The longer * cauſe 1 is in Are, the W ey pa 3 
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verſary 
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 verſacy till he has actually not a ſhilling left, and is 


conſequently obliged to drop his claim, 


The man'therefote who can habe the / audacity to 


| affert that the ſyſtem is right, by which a creditor 
riſks 30, 40, 50, 60 or 701. to recover forty ſhil- 


lings, muſt either be an abandoned miſereant, ho 


conceives laws were made to protect ſwindlers, and 
not to enable the honeſt creditor to recover his own; 


or he muſt be fit for S. Lukfs, and conſequently 
gan have no capacity to qualify his judgment on the 
12 For moſt undoubtedly, if any thing con- 
tract or injure the credit of this commercial coun- 
try, or if any cauſe fill our jails with . unfortunate 


and unhappy debtors, it is that, of the hzavy expenſe 


Ke, attendant on the adminiſtration of juſtice; for by it, 


both parties are rendered deſperate, mildneſs and 
humanity are baniſhed from their hearts, and thus 
they proceed from one thing ta another, and from 
that other to a third, till laftly conſtrained to end, 
they finiſh in their mutual perdition ; two fathers 
perhaps periſhing in a jail, and two families reduced 
from comfort and TIPPING. to indigence - and 
want. 
Thus ends our inal adicn againſt the prin- | 
cipal. We have only to demonſtrate the proceed- 
ings againſt the unhappy bail, in caſe their princi- 
pal abſcond, which we thall make the ſubjed of the 
nent book, Teng. it however as e as 
Pg. "IH - | 
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x 94 = 18 8 1 _ ct] on hat ay 11 net £3 ia TY . 4 
| | HERE -two ways 0 proceeding Aion. 5 
I 


bail * 7 one by an action on the recogs *. 
niſance, in which caſe the ng ac etiam is - | 
ceſſary to the proceſs, vi. 

And alſo to a bill of the ſaid plaintiff, age 
4 the ſaid defendants, in a plea of debt upon re- 
e cogniſance, according to the cuſtom of our coutt. 
before us to he exhibited. (gi! 

Tho aber mode is by «/cire. facias,” which ie by 

far the more uſual, and it is particularly ſo rendered ; 
as proceed which way you will, you cannot bold the + 
bail 40 bail, becauſe they have eight days in term to 
ſurrender their principal, t after the return of pro- 

ceſs againſt them; conſequently it would be unjuſt 
to arreſt them, for till thoſe eight days be expired, 
they are by no means chargeable with the debt; 
for Tt ; in the courſe of that time they ſurrender the 
principal, (92) all PAY ans rr 9 70 at | 


_ 


x > 


yy pw wy a r 


an end. 


—— 


605 Bail 8 or to the ſherif are proceeded inf, he | 
—_ an aſfignment of the bail bond, which therefore not die- 
2 5 from another action in debt upon bond, it needs no parti- 4 
ar example; however, the defendants have the liberty either 
of pleading, or giving in evidence as the caſe may require any 
thing that ought to exonerate them from the penalty thereof, 


(94) For otherwiſe, neither the defendants or their a Ns 25 : 
need accept the declaration. R. C. 15 G. II. , 


(92) But of this the 295 attorney ſhould hare notice. 
age Mets. 
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tion diſappeared, and thereupon the prin] 


Note. The venue muſt be always laid i in OE Salk, 4 
nn | ED 


mn 


- 
4 


But let us Se. by 88 an exatnple i in ſeire 
| fatis ſuppoſing that in our action to recover the 
amount of the gold repeater, &c. judgment had 
gone by default, and execution had been in the firſt 
place delayed by writ of error; but that afterwards 
the judgment of the court below being affirmed in 
the court above, the defendant in the original ac- 
| bein | 
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1 Gs: 86. axuinf the Privat 


92 HE firſt! flop taken i is to ſue out a ca, _ | 
.4  againft the defendant in the original 119 wi 
which indeed is the laſt ſtep in that ſuit: but w why 
it is placed frft in this, is obvious: for unleſs 
it appear to the court, that the principal is not to be 
found, it is impoſſible that judgment can be given 
inſt the bail. Reſpeing the mode, however, 
- TK. out a ca. ſa. I need day — 
been deſeribed in our firſt example, „ 


j 


ls „„ Facias: hoy 
| This as the bail to de Lk why 
the plaintiff ſhould not have execution againft them 


for the default of their principal. (94). 


| 2 OY The teſte of i it, nds not be earlier than the return of 
Ca. Sa — ainſt the principal, if by Bill. And if by original, it 
muſt not 8 of the raters 4 tbe 


ca. ſa. wg 


( ) But bids et. 4. indes the bail · piece ſhould be got 
ow, with the ji writs. Pi : 


And an entry made u 78 the roll of the recogniſance of bail, 
with.a memorandum of the term the declaration is of, which 
muſt be docketed and filed in the treaſury * * 5 
docket paper made out thus, 
ntries of * attorney, Gentleman, one E e 
F 


Londen, (or wherever the venue is laid) entry of a recog- 


| niſance of bail (in the 2 action) between plaintiff againſt 


222 and bail of defendant in the original action. 


But 1 if any rolls have of that term been already carried in, 
et the entry ſhould be the further 15 „ 5 


e che defendint, nothing need be 
| : | obſerved. but what may *eafily be | 
from 1 the 8 p pages, exrept as to 64 900 „„ 


Tae. 


; | py Fo of Rn { 412 e 1 * „ 
q f a3 


; . 32 What Defendants in Sei. Fa. may EYE Th 
KB This may be, that the principal tied CN nt 
£4. ſa. was returnable. Koll Abr. 336. | 1 
2 That the plaintif actually had an W 

 cution againſt him, Ys | 1 

Or, That the principal bad OG 
Fe 5 Ann. c. 16. /. 12. A 

Or, That they had ſurrendered the p e 

in ſhort a variety of other matters; for. any 1 


that would exonerate the perſon of the principal will 
L wholly exonerate the bail, not only as to their 8 * 0 


* * * A 


fons, Put. as to their property ok „% OT 
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Geo orge, Ke. To emen of M fin 1 


Wheress the plaintiff lately in our court before us 


at Weſtminſter; by bill vichout our writ, and by the 
judgment of the ſame court recovered againſt. the 


be ſuſtained as well by reaſon of the not performing 


ſaic principal to the ſaid plaintiff as . his coſts and 
- chikrpes,' by bim about His ſuit, in that behalf ex- 
| pended, whereof the ſaid principal is convicted, as 
to us of record; and although jadgment 
tof is the Piven, yet evecuiton of the da- 
cbs aforeſaid; fill remains to be made to him 
the ſaid plaintiff. And whereas the defendants of, 
Sc. lately (that is to y) in ter, in the 
year of our reign, in our ſaid eourt, before 

us at Feſtminfter, came perſonally in their own pro- 
per perſons, and became pledges and bail, and each 
of them became pledge and bail for the ſaid prin- 
cipal, that if it ſhould happen the ſaid principal 
mould be convicted at the ſuit of the ſaid plaintiff in 
the plea aforeſaid, then the faid defendants conſent- 
ed, and each of them conſented- that all ſuch da- 
mages (96) as ſhould be adjudged to the ſaid Plain- 
ſs ſhould be made, of "15 and each of 2533 


The roll 1 chen raſcal to the a of the ow to enter 
the recogniſance and mark the roll, which _ e 
to the treaſury and filed. 


(95) The amount of the debt and code in DOA Aion; 
# 25 0 the coſts of the ſoit i In errar, the bail in een e 


When the original action is in = Gabe, the debt and coſts 


ept diſtin, and the latteF are called damages ſuſtained by 


Tea — of the debt, an ths coſts 2 SR 
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ade? ale charts! 910 levied: 75 ik ut the 
aid plaintiff, if id ſhould happen that the ſaid Pin 
cipal ſhould not pay the ſame damages, or render 
| himſelf to the marſhill of vur'priſon of the Mar/bal- 
fea before us, on that occaſion, as by the Tear of | 
| he fad” Rok nſance' now remiajning” in our ſaid 
=. Leo. us at We 11 tally | 7 5 1 
ald Principal __ ho 17 7 damages, 
nor Any part rhe! be ſaid Hand, hot fend 
ed Bimiſelf to tl ef of gur rifoh & the Mar 
. befpfe tis on that occaſion,” as we have 1 
 feved informatioſi from the ſaid Plau 3 Wher, - 
Ts the faid plazntsf hath hunbly 'befought Us 
provide him a proper remedy in this particular. and 
De being willing that what is right and juſt ſhould + 
be done, comitiand you, that by honelt and — 
men of your bailiwick, you e known to the ſaid 
defendants, that they be before. us at W:ſtminſter, on 
next, after | to ſhew if 
they have or know, or either of Show, bath or know= 
3 eth o any thin to fay for th, milf, why „ 
the ſaid 1 oug 4 not to have 2 aforeſaid execu> © N 
oft che faid defendants. for the damages 
_ afore „according to the fatce, form and effect of 
the faid qui "nes if it ſhall ſeem expedient for 
him ſo ta do. And further to de and receive all ; 9 
and üngular thofe things, which gur ſaid court be. 
fore us, ſhall then and there cunſider of them in this . 
behalf. And have there then the names of thoſe by 
whom you ſhalt 100 ol it to be made known to 


them, and this. writ. - Witnels Lloyd Lord "= 
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y and upon the return thereof an alias” is ſues 


Sutz: but the 4% of this ſecond: writ, muſt not be 
- earlier than the Feturn of the firſt, You leave it in 
like manner four days before the return day, at the 
| Heriff's office, and being returned,  nih/” like the 


former you give. a rule to . as in e 
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Wote. Theſe tes nibils are 3 to a ue on 4 "= 
the werf irons bel writ. (98) 0 wo 3 5 ar 
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2 .1'% $2996 the Bail appear... 
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When od bail appear either to the beſt or 6. 


n +2 5 2 42 * — 


21970 But if the plaintiff with the bell to . then 
the: ſheriff by one of his officers delivers them a ſummons to a 


pear, in like manner as in proceedings: in che Common Pleas b 


* Quare clauſum fregtt.”. . © 
(98) Is it not a Ae curious, that giving the bail notice upon 


_ ntither writ, ſhould be equal to ſummoning them upon the firf 
writ? for by the two nihili being returned, it is evident that an 
action bye. fa. may be commenced againſt them, and go to 


judgment . out their knowing any thing of the matter; it is 
- always right for bail to ſearch the ſheriff's office,. to 
2 if an fei. fai have been there left for a return; or the A 
© the actually fixed and know nothing of the matter, thoug Gp : 
might have even the death of the party before the return oof 1 
ca. ſa, to aſſign as excuſe, which is at all times an exoneration 
of them, upon che * that a 3 cannot be Turrendered. 
ain a court of juſtice. 


e To what is this cuſtom gous, in morals or in mathema- 


*< tics, or where is the chemiſt who ever diſcovered "oY out of 
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ration (99) as s in other caſes, and the reſt of — 4 


proceedi r OE 0, erties” 
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The ELEMENT. 8 of CIT: PLEADING. 


15 . - H E pleadings are the mutual edits 


of the parties in writing; they are the literal 


correſpondence between the 24 and defendant, 


under the correction and i of the court to 


whom they are in the nature of © of wenn ad- 


dreſſed. But as we have already given examples 
of two declarations at full length, we ſhall hers only 
principally treat of the primary count; nevertheleſs 
mentioning what is neceſſary reſpecting the others; 
it is not the form, but the matter; it is not the 
compound, but the elements of which the body js 
compofed that we now mean to demonſtrate. For, 
in reality, notwithſtanding the many great volumes 
of printed precegenta of p not only to the 
public at large, but even to nine temps s of the pro- 
feſſion, is this branch of the law either totally ob- 
ſcure, or but very. BY eme and 2 wholly 
owing to the want of a anal t certain 
ir is, . 8 who . on the 
ſy abj ied had not abilities to give one, or it was a matter 

ey did not wiſh. to explain. 28 A | 

e attornies then do not draw their own plead- 
ings, except in the moſt common caſes; but they 
are drawn by -< draughtſmen called ſpecial plead- 
ers,“ of which ſome are at the bar, and others be- 
low it; and no ſooner does a cauſe get into their 
bands, than by their technical and abſurd forms, it 
becomes completely confuſed. Let us however unveil 
E.... myſtery, "7 ſhew the- monſter in its * 
ght. 


TR 


SPECIAL PLEADING. | 
_ „ ee . 15 28 
0 the eoeral 92 civil Aion, their Declarg- 
4 = 1s and general Men. e Pp 8 


E man divide actions firſt into two cla 
| i. e. perſonal and real; the latter, in the 
manner we ſpall treat of them, are called mixed, ” 


wa 


partaking of 'the nature of both, real actions be &. 
now alk wholly diſuſed, to which, the mixed have” 2 


ſucceeded, but Shy 1 have choſen. to call' them 


real, is becauſe eh property diſputed, by them con- 


fits always of ene immoveable, as houſes or 
lands, in oppoſition to money, of other ſuch effects 
which may be made to follow the e 3 alen. 
and therefore called perſonal. 

. The firſt claſs then, or perſonal e are the : 
legal remedies for injuries done to the perſon of the 
plaintiff, or his 90 property's. this Flals conſiſts 
of two orders, $724 
it. Thoſe _ relate. to injuries commit 5 

without force. : 1 
And 2d, Le 158 relate bo ji * . 
mitted with foree. (2) NG, 


of the firſt 5 40 ure FI the Giſt cabins 
being that' * een T, — ER Species, 


Viz, . 


1ſt, aue ; ta work Ge ls, Nei fore SES 


4%; manufatturing tradeſman's bill.“ 


24. — 55 goods ſold and delivered, being for „ 


"the bill of a merchant W vu 
hop. keep, „55 | 


' "ea on dh nah he in wade 
(a) And theſe by that of treſpaſs, © v7 vi et amin“ | 7 - 
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>» 5 — — 


bat 6a - 


#24 GENERA of Afions and their SPECIES. | 
3d. n on promiſſory notes and bills of ex- 
change. 
, — for money laid ont by the lint | 
5 for the defendant's ifs 8 


| ——— for ditto had and received by the de- 
endant for the uſe of the 0 
— - for money lent. 
2th. ——— on an account ſtated, _ 
Ah —— - for uſe and occu ation, w which i is 
A recover rent for F not 
upon! a leaſe, . | 


7 e end GENUS is that ne Goops: 
LOST , Having” 1700 PRES. 2 


. 


» 4 - L 61 


2 t This is brought for the recovery of. 

=. | 2 the property of the plaintiff, of which the de- 

1 idant became. poſſeſſed by ſome accident, yet 

| refuſed to deliver them up when "demand ed. The 

ſuggeftion is therefore that 25 a | 

In this action however, the emer 
cannot be recovered, but . ae, value. 


n 
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rb third GENUS T 28; da n 1005 
Species. e 


1 That for words « aftionable in "AN PALY oy 
2d. Fe or words not actionable i in themſelves, but 1 
* from the ſpeaking of which the bing has never-. 
72M theleſs ſuffered ſome mi. opal « by co nſequence.” 


The fourth GENUS i is that of the Poris action 
on the CASE, having ſpecies innumerable, as it is a 
kind of general remedy uſed i in caſes wherein no 
other 1 is provided. | 


"counts. 
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„ u are its nn. 
Fus day. on n the Ga FS 


tween the parties took place, (which n 
be any day before the writ ſued out.) 13 
2d. The place where the 1 aroſe or was ; 
concluded, which muſt be ſome place in the | 
wherein the venue ig laid; if in Middte/ex, it igoſually - 
ſtated that the tranſaction took place in ¶Mgſiminſſenn 
hut if the venue be laid in London, then in the ba- | 
riſh of Saint Mary-le-bow, in the ward of Cheap. -- N 


Note. Theſe two * was common to every primary | : 
count, we ſhall therefore not mention them any more. | 


zd. The amount of the debt, which may * any * 
ſum you pleaſe, but not Teſs than you mean to re- A 
cover. 1 

ath. For work and labour done by the bra 

sth. At the defendant's requeſt. | 


6th. The devenglane: 8 un tor promiſe to Pay. 


"Note. All theſe: are deemed: ended, and if any one of | 
them be end, the declaration 1 be demurred to. Pons . „ 
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Theſe e the ſame elements; Wien n 1 VB 
planet, except that each quantum meruit has, | 
after promiſe to pay, the addition of an AVER- 


MENT, That the work or e were ns ſv 
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ame rules as their rimary planet, the reader may per 1 2 
curious to now . it is that this plane: aſſumpſit happens 4 | 
have ſo many attendants z- in ſuch caſe, I can only give him En this 

0 phyſical reaſon, .< that the planet being at ſo great a diſtance 

rom the ſun, neceſſarily requires conſiderable additional light; 
for what perſon could poffibly diſcover, did he rack his brains 
for ſeven years, that the declaration which we gave in our firſt 
| example, in the firſt part of this work, was to recover 300. 5 5. 


=” for a 3 way repeater, and bad ome? the letter F. on the ou ide 


1 3 55 * 11 2 
= It may be aſked thied, if the defendant ſhould be . 


it, unleſs he had ſome previous de 


willing & pay the debt without going to trial, how | 

can he know the amount of it? Why he muſt get 

. of the plaintiſf's demand; (3) and yet judge 

Blaclſtone ſays, the declaration ſets out the cauſe 4 

ue 4 2 wes DEN we LIE - 2 5 it Dow 
to 4 


3 a of Goods f and 7 iba 


| The FR WE TRE is the ſame as for work-and oY 
n except as to 45 two firſt counts. which are 
101 N . 1 | $f 


. 07 bels Nuts, . 


Tube PR Ws OE has the flame component parts, 
as in work and labour, &c. differing only as to the 
cauſe of action; for a note or bill muſt be recited 
wh accuracy, and the date and ſum muſt be Pp; 


5 9 , You then add, 7 . 5 


& 4 By reaſon whereof, and by force ef the adore 
. in ſuch caſe made and WN the defendant 
5 ;berame: Tile: to Pey 2 to the tenor and 


3 9 


60 Then wh not give in theſe n at art, — 
| Proceedings wa Ar Sire afterwards ſtaid, ell ir be given in. 
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5 muſt inen 
| n 32 1 3 10 95 3 

9 + The: pp 5 9 — 0 money lent. 22 5 „ e „ 
30. For money laid out and expended. „ 
81h. For money had and e e „ 
© LIN an account IG (4). fo” : . 
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| but i in al} actions of aſſumpſit) mull, ſtate the de 
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word another or other be *. aut, e n 
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Tube Fr nt" Gates the 3 bis nba. 
to the Plaintiff in a certain ſum. for the uſe and oo. 
cupation for a certain time of certain premiſes, 3 
ſituate i ly 2 certain place.. To this is added the aux - * 
iary, i. c. quantum meruit, a third count for mon 
laid out, 4 fourth for ditto had and received, a fiſth 5 
for an account Rated. And there muſt he promiſes to. {3 5 408 
pay to every one of * and n . common Nr? 
| conclyſian, FE ax 6 
In ſhort, ſo many different, counts are bade 1 
ferent tranſpoſitions of the cauſe of action; it is „ | 3 
| 


the ſame tune ſet to muſic, in ſo many different . ; 
Kaſs, to e it to as e N 3 
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| | declaration by __ 


1 is, The leading Feature 72 an lain 47 22 


5 Fits.) ” of 
8 
, . 5 


Coe The eder nd; seien nde end be . 


d dhe fong'is not done encored,. but encorad ag, 


and ugain, as has been already remarked, 7 . 


pleadings being twice engroſſed on 
twice copied on paper; conſeq 


of times the cauſe of action is repeated, by means of | 
"theſe various 'tr 


tions may at all times be 
known, A 


ing feature of this kind of ation, is « the aſumpſit 
or promiſe to pay; which muſt be inferted 5 . bo 
one of the counts. | 


Thus much then for the dernden. we e ſhall 


8 now proceed to the plea. 


8. 6 E NERAL ISSUE in Ae, 


„ 8 contains fone certain queſtion 


put by the plaintiff to the defendant, conſequently 


it naturally requires of the defendant ſome certain 
anſwer, and this is called the Plea, ' + 

1. The queſtion therefore in a declaration for 
en and labour is, Did I, or aid Inos do certan 
work for you.. 

2. In goods ſold and delivered i it is,” | « Did 1 of 
did 1 not fell and deliver you certain | | 

3. Upon a promiſſory note it is, it you, or did 


yon not give me ſueh a note“. 


4. In money laid out and 1 « Pid I, or did 


'k not, lay out ſo much money about your bufineſs.” 


3. For money bad and received, « Did you, ordid 


, you not receive ſo much of my mon 
6. For money tt Did I, , ordhd notlend yu | 


ſo much 1 . N 
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COUNTS. | * 
N Lpoiranac/out Batedy . Do you; or as you 


hot owe me * a ſum upon à certain acοο 1 
us. - And, in use aud oceppation,. 
« Do you, or de au nat oe m fo. much nent „ wi 
mw uſe 1 certain premiſes, for a certain ted, © 43 

plain queſtion, one ought. ecrtainly Sn = 
=X a pa writes wands which js the molt 2 
nature] is jon beſt. © $6.8 * FEY woe EE. „ = 
All anſwers muſt therthore Ns * ai 
or in the negative; the general iſſue is of this. tel 
kind. 'The natural denigl, conſequently; to the 
charge contained in the bf. eien every, By 
knows ſhould be. In RW” 
Tou have doue no-work for ma.” „ 

To that in the ſecond queſtin. - 
Lou never od, m6 any good, or « you n. 
vered tio goods to m bt” p 

TS the third. | 1 egy 

beter gave you any ek 1 e 

To the fourth. e 
14 You have laid re for. me.” 0 "Ro | 

Toth Gb | odio inn 5s „„ 
e I have received bo money of you's ws 

Ts the Gxth, 5 . 1 e 3 #54 4.0; "opt 10 1 
4 Tou never lent me any money, or I. never 
| doxjowed) a farthing of are ini . e Ar . RA oF 


To the ſeventh. 15 £4 : „ 
We have ſettled, no gegount tense for we 
have. no account between us.. 5 en Bf 


n to the eighth, 1 GY 
4 1 Baer occupied no promiſes belonging & = 5 
ou.“ | 4 „ 


But. all theſe are natural, (8) not legal. er "0 , 
For * 5 were e «hag * yot * . 
mn a "Kays FRA Fog Bttle 8 of theſs hou Ky | 
rational anſwers being put in for defendants,” as long as 


| appear by mri and not by 3 for the — 
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| er plea, *. chat "the phinif di no 


= Nos that will not wy but you wems « th at. ; 
Fn never promiſed ht enn *. N 
Tou muſt not ſay, ere e a 
1:46 You ge none of hs goods, ot that ihe 
* ſold you any goods. 5 + af Fond þ N 75 1 * * N 75 1 
A e . re romiſed 2 55 pay bim for 2 
a Adem. n e eee 
„„ den, $22 ge 
eden gave Wh no W note; IT COPY | 
1 = Dot. that you never promiſed to pey it him.“ 
= Tuou muſt not ſay, | SAR STOOD» 
Fou have' Nettes de of his money.“ 
But, that you never promiſed to pay kim de 
d he charges you in his declaration. e ho 
| Lou muſt not: Jay, | UI 007 WE"; l 4 i berge 
That he never lent you any Honey; 1 
But, « that you never promiſed: to pay bim the 
* ſums be alluded to. _ - pus: Oy = oo, 
"You muſt not ſay," OCR 1 S ro 
That you have ſettled no account with him, 
| becauſe that you have none running with him.? 
But, * that you never” promiſed to 1 bim the 
bales.” GT + En FS uy 
For the general ifſve in adlumpft, «jg 10.4 m 
f 1,” that 15 defendant did not undertake and nile 
to pay, as (6) fet forth in the declaration. 
It may be however aſked, where is the attorney 
fo uninformed, as not to know the general Mer. to a 
th n in Hemp mt I can only; n that 2 


be als 5 ſure to put in foins pics; in en form, although it 
may Happen to be a wrong one. NT 
6) See the form of it, ante p- 21. it runs _ the ae 
id not undertake and promiſe i in manner and form as the plain- 
. tif hath complained againſt him; and this complaint in'the de- 
claration-i is, © chat the defendant N * 9 pre 
rr 8 e. . 


Fn #0 ; £ kope 


. haye taken notice in his Vaude Mecum, (77 ' That _ | 7 
if the defendant in aflumpkt, P guilty, i 5 Sw 


ww | 2 4 e * 


1 Eoonrs. 1 "an 
hope 1 are very few ach x yet that ſome ſuch a 4 


1 been, and ſome ſuch no doubt yet main, or... -Þ 
ſo excellent a reporter as Mr. Morgan would never 


bad upon demurrer:” NT 8 «#2 47 ay Th ak 1 


3 en oe the General le e 
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E declaration in un aQion of 1 ſeldom 
conſiſts of more than one count,” which: _ | 
have theſe eſſentials. 1 


ft, T hat the plaintiff wn poſi of the goods 

2d. Thaw 8 1 
zd. That he loſt them; © 5 oo xi] 
_ 4th. That defendant found 1 „ N 7 

* And knowing them to be the plaintiff s pro- 
perty, yet defendant has not delivered them, al- 

1 often requeſte. ee * | . 

th. But has converted them to his: own * V | 

| 

| 


206") Ts the e : aan 5 fo nen, Ty 
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Tue c count in An differs Kor Wit in n 0 
in this only; that the concluſion inſtead of — - | 
the defendant to have converted the ods.) to BA, + k * 
own nue, « 9 25 that he Rill detains them.“ on 


45 5 


00 The 5th, '6rh, and 2th. 8 the be congluon, 1 5 
though as to the laſt it is commen to W IN e . ny 
therefore not mention it any more, 15 4 5 


Na TO * 9 5 3 of 


* 
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TROVER. 7 Ig 


0% the O We to Trover a arid Detinue. 


be leading Seitbrs 10 JET is the finding the 


goods; aud in detinue, the detaining them. 
Now is it not a little ſingular, that although 70 the 


latter the defendant is at liberty to plead « that he 


does not detain the goods;“ yet to the former he 
: | cannot plead “ that he never found them :” not- 
_ vithſtanding even ſuch plea is the actual /ruth, but 

it is 20 plea in law; the general iſſue in trover being, 


& that the defendavt 1 18 not guilty of. the p remiles.”” | 


| in ** muſt bo demanded in . | f 


Ars. Refore iber trover or detinue e the wikis 
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5 1. Declaration ON n 
N dns for PTA much nieety is „beet, 

Is, leaders are therefore vaſtly curious in 
the well e of their declarations, ringing 

various changes on the words, thereby making as 
many counts as their ingenuity can invent: I recol- 
le& once being in the court of Common Pleas, when a 
learned ſerjeant moved that a declaration of this 
- fort might be referred to the prothonotary to ftrike 
cut thoſe which were ſuperfluous; for it contained 


no leſs than nineteen, ' 


5 


- 
- 


I have often been angry with myſelf, that 1 did 
not take a note of this cauſe; wheel 1 fuppoſe, at the 


7 


4 ) Which may 1 ken, written, or printed, | 
de i to laſt being what are 3 poke, EI 
time, 
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time, Thought it involved i in at WOE acer 5 

N Eextracrawary- „ s 

Tb ae Part, . in the Prints 
in Defamation, ' are always neceſſaby. 


P 


"ft 1 muſt ſtate that the plaintiff was o go 0 


character. by 
„2d. ' The words, Co) a en fubſtuncs 71). 
8 3d. And they mut be Rated to have bn ati © 
©_ the preſence of witneſſes.” © IS > 
Ach. And of the plaintiff in i partſculir.”: FIT 
5th. They ſhould deren pot pig yrk We 1 
Stk. That the defendant Tune” the words with a, 
malicious intent. 
Ih. And if he damage be : ſpecial, it ſhould be - 
kale how i it aroſe NOSE 
General 


(10) But it ur be ſtated, | a the yy ſane 
as were ſpoken; for if it be alledged that the defendant ſpoke 
ſuch words or ſimilar ones, the count will be bad for i its _—_ | 
tainty, See Morg. Yade Mec. Vol. I. 239. 1 
(11) But whor the ſubſtance auly of the words is tated, then 
| the declaration changes its form from the common mode of de- | 
+ . in omitting to ſtate the /prating and publiſhing ; alledg- 
N — inſtead that the . — falſely and N in the pre- 
ſence and hearing of, &c. charged the plaintiff with, or impoſed 
upon him, a certain crime, as murder, robbery, theft, & . 
(12) This is when the very words are declared on; and as 
well when the plaintiff is ſpoken of by a character that is #o! So. 
his name, it is neceſſary to aver that the plaintiff was the perſon 1 
whom me defendant meant to repreſent. 
(13) For inſtance, if I impute felony to a man, the ſcandal 
is ſo great, it is ſuppoſed that damage muſt follow of courſe; 
| "he has therefore only to ſtate the words or their ſubſtance in his 
declaration, and prove them on the trial. ; 
Baut if I call a clergyman a baſtard, it is quite different; for a 
baſtard may make as good% clergyman as one born in wedlock | 
yet if as loſe living (1) by the ſtory, he has then 1 


un Bee Blackfonts Com, Vol. Ill. p. 124 
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. "General tus. „ 
£ 3 21 2 . | . N hs , 


- Thgeerli iſe in defamation i is 40 + Not ey | 
, 25 4 Sg bas” "Libel, i OL : 


8 


* 


1 be 10 the ſubjeck of ant] l 
leave to obſerye that ſeveral of my friends have 
urged me to give my ſentiments much at large on 
the ſubject of Libel, that is to ſay, as to the confti- | 


8 tational legality of the attorney-general's fling i in- 5 


ormations ex officio. As to that, therefore, 1 19 
leave to obſerve, that I do not believe, in any ong 
caſe whatever, that ſuch power was ever made uſe 
- for the public good, without attributing any bad 


motive to the public officer. In i its effects, ſo great 


f power lodged in the hands of any one individual, 
be that perſon:who he may, let his private character 
be ever ſo good, or his public abilities ever ſo great, 


muſt not alone be dangerous, but abſolutely perni- 


cious. Judge Blackftone, in creating of the court of 
King's Bench, has indireflythrowh the greateſt ſarcaſn 

on this part of our laws that even man did. He tell als 
you that in this court has feſulted all that was good 
and ſalutaty in the court of Sar Chamber. I have 
only this queſtion to aſk, Nhat ever was good and 
eur in that court? And can there be any room 


to doubt that the oppreſſions following from its de- 


erees were among the firſt cauſes that contributed to 
We. ruin of Charles the F irſt? Can there be 2 ite 
ut that they -alienated from the breaſts of the. pe 
their love for their ſovereign? Is it then an u r 
mference to draw, that the ſame, or a ſimilar Sed 
"hich loſt King Charles his N and his head 


_ jafation againſt me-for mages ariſing to him in "neg WH: "AY 
But then he muſt ſer forth in what particular manger they hap- 
* beet te turn o out tio much to his Prejudice, e 
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inte the a: may Joſe us gur I confiitu- | 
tion? For informatigns em officio are tbe Star Cham- 
ber of the preſent days though, as | before obſerved, 
| 1 do not at all mean to prejudice the chatacter ot 
any perſon who may fill the office of filer of them: 
is it is the office itſelf not the individual Whe is the 
| officer, that I object to. Having then called de 
mode of filing informations ex officro unconſtitutional, 
| Lought-no doubt to point put what is the conſtitu». - 
co method of .proceeging in ſuch. caſes. Thies 
then ſhortly is. 4hat. a bill be praſented to a grand Jurys 
for by thoſe laws which regulate the liberties of Et 
 glifomen, no man in a criminal.caſe.ought to be con- 
; RS but by the Judgement of twenty-four of his 
peers, at leaſt twelve of the grand jury, and the 
whole of the petit jury. The firſt are to find wWhe- 
ther there be good cauſe of aceuſation; the ſecond, 
Whether ee þ ſuch proof as ought to go to eon · 
viction. And, certainly the firſt is not leis neceſlary. 
than the ſecond; tor. though it is very true that ac 
cuſation is not guilt, and God forbid it ſhould bes 8 
vet when: a man has been once arraigned at the Old 
Baily, it does not give one a bigher opinion of his cha- 
rafter than one bad before, although. it be added that 
he was acquitted... There is ſomething in the preju- 
dice of mankind that naturally attributes ſuch acquit- 
tal rather to the priſoner's good Juck on the occaſion, 
than to his total, innocence of the fact. It was no 
doubt for this excellent reaſon that grand juries 
were originally eſtabliſhed, namely y, in order x — as 
few. people as poſſible ſhould ſuffer by the prejudices. of. 
mankind. And for my part I ſee no reaſon why 
attorney-general ſhould not. preſent. bis bill before a a 
grand jury, as well as a private individual. There „ 
would be no ſort of danger, were his cauſe a uf 
one, but the ſame attention would be paid by a gra 
jury to a complaint coming from bim, as from any 


ter perſon. Indeed that W muſt * a very 22 
one, 
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136 „ 
ond, that the proſecutor is either aſbameũ or afraid 
to truſt a jury with the decifion of; and to be ſure, 
after all, that doctrine whereby the petit jury ſhall 
only find the facts of printing and publiſhingy with 
the application of the innuend6s, without confider- 
the libellvus matter, which is to be left in the 
breaſt of the judges, is-contemprible in tht hip beſt de. 
grec. Not do J at all approve of reading affidavits 
1h aggravation of a man's guilt at the time he re- 
eeives judgment; for as to his ſubſequent conduct, 
if that have been bad, it is the ſubje& of another 
ptoſecution; it is a diſtin@ offence, which ſhould be 
| enquired of by another jury: for taking a man's far. 
ther conduct into confideration, is unqueſtionably 
condemning him in that 'reſpe&, for what has not 
even been tried by a petit jury, let alone: the grand 
jury, who ought firſt to find if there be cauſe of ac · 
cuſation! Was it ever heard of at the Old Bailey, that 
when a criminal received ſentence for a highway rob- 
bery, that affidavits were read to prove bim ſiuce giilly 
murder, and that therefore it ſhould be urged, in 
_ appravatibn of his guilt, that he ought to be banged.in 
forty-eight hotwrs, and then diſſected? All the world 
would laugh at the ignorance of the proſecutor who 
made the attempt, and at the ſtupidity of the counſel 
who ſupported the motion. Indeed, fo far as 
regards Libel! in particular, which has already been de- 
fined a man's being abuſed eitber in writing or in 
print, I queſtion much if it ought to be the ſubje& 
of a criminal proſecution at all; for if any man 
have received any damage, or be likely to receive 
any, as the caſe may be, why not refer him to his 
ti vil action? The law in that reſpect ſeems perfectly 
- Evompetent to make the injured party every repara- 
tion; and I am fufe, in every caſe that I have ſeen, 

Juries have always been very ready to give ample 
damages in cafes of defamation, whereby the rea- 
ton of the thing ſeemed fo to direct. I know 1 50 
Y.-H e= ade B77 a1 N Sh ; we 
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yell thoſe who take the other fide of the queſs 
tion will urge, what are you to do with a blackgnard, 
Who is perhaps not worth a ſhilling? How are you 
to recover any damages of him who has not 1 far- 
thing to pay? You will not even get your eofts of 
him? To be ſure, this appears, at firſt, very good 


reaſoning, but it is a ſophiſtry that ongbt 10 be refuted. 


Suppoſe you proſecute criminally, what damages do 
you pet then? The fine poes to the king. And 


what coſts do you get? Nbiie at all; for cofty are 
never given to plaintiffs in criminal caſes. Conſe- 


quently, if one man proſecute another criminally, 


the proſecutor is ſure to be the coſts out of pocket, 


But then' it will be urged che court will inflict the 
- puniſhment of impriſonment upon him; but ſo yon 
yourſelf may, for you may take him in execution 
for the damages and coſts, and keep him in jail till 
he pay you. ' But then he may pay and get free, ſay 
you Why then you receive every compenſa that a jury 
of yaur countrymen thought proper to give you; 


and ſurely every good citizen with that ought to he 
contented. Thereè can be ho reaſon whatever, after 


that, to wiſh your adverſary to be impriſoned; ſuch 
a temper muſt be quite repugnant to the mild and 
benevolent dictates of Chelfanity, & to forgive 
your enemies,  perſecutors, and flanderers.” - You may 
alk, perhaps, can the Crown bring an action for da- 
mages? Moft undoubtedly ſo; for it is daily done in 
the Court of Exchequer for the recovery of penalties. 


Therefore, if the crown can bring an action in one 


caſe, where is its incompatibility to bring one in 
another? And if this be not plain enough, an act of 


_ parliament can ſoon make it ſo, What have we a 


pmliament for, but to alter the laws where they are 
wrong, to explain them when doubtful, and to pre- 
ſerve them where right? Andif this be not done, 


the end of 2 parliament is no longer anſwered; the 
defigh for which it was choſen is ſubverted z and in 


ſuch 


* 5 , N 8 Z ' Y 
n . ; 3 ** » 8 I 
L I B. E L. \ i 1 
+ * * 5 - 2 , 
» & 5 » 


136 1 T RI 


ſuch caſe is made good, that known apothegm of 8 
the great Sir Edward Coke, That oppreſſion under 
cColoum of law, and in the ſhape of juſtice, is the worſt 


of tyranny.” Beſides, ſuppoſe the attorney- general 
to proſecute an innocent man, I mean innocent of 


the fact laid to his charge, whether ſuch fact ought 
to be confidered as a crime or not. (14) I have 


ſomewhere read in the works of an excellent philo- 


ſopher, “ That n caſes of libel, many people were 
often found guilty by juries, merely upon the 
4 ground that the caſe was made a ſerious one, and 


as ſuch they conſidered it as a crime; whereas, had 
<< the caſe been differently explained to them, or the 
« unhappy man had been tried by a jury of philo- 
« ſophers, ſo:far from receiving the puniſhment in- 


44 flicted on him, in conſequence of their verdi& of 


« guilty, he would have received their thanks and 
« the gratitude.of his country, for having publiſhed 
« a work ſo highly meritorious, tending ſo much to 
« ſerve the liberties of his fellow-creatures, and con- 


46 ſequently to promote the bleſſings of domeſtig 


4 life, perpetual fountain of all ſocial ſweets.” _ 


ce Objects the ſame, in different lights appeat, 5 
And but the colours whith we give them wear. 
} $I 1 7 &- +2 Pore.” 


However, as colours were deſigned no doubt to 


delight the eye, we ſhew our particular taſte by a 
proper ſelection of ſhades; like muſic which was 


intended to amuſe the ear, thoſe ſounds that are 


(14) Andſuppoſe a man proſecuted by the attorney- gene ral 
be acquitted, where are his coſts? Why he has none allowed 


him, becauſe it is beneath the King's dignity to give any. 
Surely I ſhould think the King, or in other words the public, 
much better able to bear the loſs than the individual. Before 


people give reaſons, they ſhould conſider whether they be good 


ones or not; the ſame as in flattery, before they attend to com- 
pliments, they ſhould conſider whether they deſerve them. 
| 2 moſt 
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ay 


the ſweet notes of ſreedom paſs from ear to ear, 


from mind to mind, from ſoul to ſoul, and whoſe 


maſter key can be the dictates only of every honeſt 
heart. True and genuine freedom can only be ſup- 


ported hy poſſeſſing the Jiberty of ſpeaking, wr un 


printing or publiſning in the moſt free, open, an 


unequivocal manner thoſe thoughts and ideas, wWhick 


the all hountiful Creator of all, has imparted to his 
humble creature; whoſe duty it is to contemplate 
the works of his Maker, and make theſe the guide 


i * 


of his actions. 


That cauſe js a very bad one indeed, which will 


not bear the other /idz of the queſtion to be heard. 


For wherever there appears a wilful and malicious 


intention in one man to injure the character of an- 
other, or even by an act of folly that his neighbour 


is hurt in conſequence; according to the nature of 


the caſe, as I juſt now took notice, a jury will al- 


ways give ſuch damages as reaſon directs.“ And if 


ever it happen that a jury acts otherwiſe than right, 
it is really not the fault of the perſons whoſe names 
compoſe the panel; but the technical and abſurd 
manner in which every practical proceeding is 
drawn; ſo that if you read a record, the circum- 
ſtances having been before ſtated to you, inſtead of 


having the matter elucidated as you would naturally 


expect, in order that it might be the better under- 


ſtood from the complaint and defence being both 


committed to writing; by Heavens, inſtead of find- 
ing things explained, or the facts ſimply ſtated as 


you might expect, you find them enveloped, intri- 


cate, puzzled, technical, perplexed. and confuſed. 
The praZice of the law ſhould therefore be rendered 
plain and eaſy, it ſhould be in the emphatic lan- 


guage of the ſcripture, ſo plain, that every man who 


runs 
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| moſt harmonious, are of cour ſe the moſt univerſally: 10 
pleaſing; and as every one more of leſs, mult needs 
be acquainted with the bleſſings of liberty, ſo muſt 
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tuns may rrad Render it ſo, and you will have no 
_ ovcafion-for an Attorney General to file e officio in- 
formation; nor will there be any need of the other 
metliod of procuring one, namely, that of moving 
the court for a rule te ſhew cauſe why one ſhould 
not iſſue. A grand jury would be as good 1. 
of the matter of accuſation, as the judges of 
benen, who in my eyes never appear in ſo amiabie 
a light, as when they are determining controverſies 
by the aan of a jury. The ſeparation therefore 
of the provinte of the judge from that of gay ah 
is in my mind like the ſeparation'of ſout from body. 
It is in ſhort the ſuſpenſion of conſtitutional refpira- 
tion, and this can only be cauſed by a eollapſe of the 
lungs of the preſs; through which we breathe the vital 
air of freedom, be right of printing and publiſbing our 
B bonn bis in any Hanner, of in any form toe like heſt. ſo 
dor do not prejudice the repulation of individuals. And 
i we do, the private action is always open, (15) for 
the public at large can receive no injury whatever 
from the freedom of the preſs; but every benefit 
and advantage, as it is from the diſcuſſion of every 
ſudject, truth muſt ariſe,” while policy, ſeerety and 
craft, doomed to work only under ground, are de- 
nied by the God of nature, the bleſſings of the light 
of the ſun, But this was never intended to be the fuu- 
ation of the preſs in a free country. Therefore I pro- 
nounce the whole buſineſs of information altogether 
unconſtitutional, improper and unjuſt, derogatory 
to the rights of a free people. "i" 


Note. I have now obliged my friends, with giving my public 
Opinion upon this ſubje& which to the whos rx myſel 
will not be unacceptable, and whom I hope will do me the juſ- 
tice to believe, that nothing ſhould have induced me to have at 

all touched upon it, but that I think the whole buſineſs of libel, 


(15) And this will always be ſufficient to correct the licence 
of the preſs, for under the maſt of correcting the licence at pr/- 
ſeat, the liberty is deſtroyed. ., © F 
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King to a grand jury. | For the King is perm in All er _ 

proceedings, though at the inſtance of a 2 \ 

ſo prefers I hjs bill. Why then T want to 
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0 155 Spec Aan, on the 6% 4 
1 B dero aber. obſerved that this 25 
nut of Action, is a kind of general remedy for 
uries, in caſes wherein the law has preſeribed no 
; the number of its ſpecies are of courſe inde- 
Enite, ve ſhall nevertheleſs treat of thoſe cobicb moſt 
commonly occur in the ordinary courſe of things, giv- 
ing ſome one particular example in each, from 
which the reader may very readily colle& the man- 


ner in which any other declaration of the like, or a 


fimilar n Io to be compoſed. 5 lp 


| 8 Em then of the en of Dreeit. (16) 


Tei is hardly . to late that this action ls, 
where the defendant has taken any undue advanta 
of the plaintiff, as by miſrepreſenting a thing, . 
But, perhaps no action varies ſo much in its na- 
ture as this; however, the beſt rules to be 14 gg 
bye 5 e 


(16) It is local, the venue ad dere be laid in the 
county where the tranſaction N | a : 
Lit, 
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- xt Was the defect — or latent, in 0 Ker 
„ did the plaintiff when hie went 70 ware 
make uſe of his eye. ſight, or not. 

2d; Did the defendant make ſuch wariney' as e 
had no authority to do, thereby exceeding the Jimits 
of truth to nich a vendor i is in all a bound. to 
conform. 5 

3d. Or did he 8 = wilfally aller either 
what he knew to be falſe, or UG not know | to be 
true. 

Thus chen * declaration n Bepend totally 
upon the circumſtances of the caſe, therefore to 
ſhew how it can vary, the better way will be to give 
two different examples. 

1ſt. That of a declaration upon an exchange of a 
cow and a calf,” for a horſe and five'guineas. 

The component parts of the firſt count ſhould be 

iſt. The bargain. _ 

/2d.” The ſcienter, that the plaintiff Highs thede- 
fee, for example, that the horſe was fixteen hes 
old, and-broken-winded. 

5 Vet warranted him to be only even. years 
old und ſound. -- .. 

4th. T hat the defendant novithtanding actually 
exchanged, ä 

5th, An averment, that the horſe was above nine 
"years old, to wit, fixteen, and alſo 1 and 
broken-widded:” . 8 

6th. And that he ſo continued (at the time the 
action was brought.) 

1 And ſo the defendant deceived che plain 

ti ä 

A ſecond count may be added for the age © of the 
| Horſe only, and a : 

Third, relative to his wind. 
Abe Genetal Like 3 ” 6 Not guilty of, the pre- 


miles. 
4 Our 


CY 


FF 

Que cams is, that of . "= 1 
warranty in caſe on promiſes,” having cheſe parts, * 
” 1, In.confideration that the plaintiff would buy.  _ - 
of the defendant à certain gelding of the prige cog — 
2d. Thereupon the eee und et K+ 


rant chat the horſe was ſound. ar e Et EE, 3 
3d. n the plaintiff bought him at he. " 
price aforeſaid. | 


4th. And then and there paid che aid: fu . 
him. 15 

. "tha. But the 3 not W 5 pro- x 
miſts; deceived the PO: 1 ue WR was * 


ſound. at the tine. 4 

6th. But on the contrary w was « blind. be 0 | 

A ſecond count may be added like the. former, 78 
only ſtating that, the plaintiff: had e a certain A 
other gelding of the defendant. ee . 1 


A third, for money had and e + E 0 
A fourth for money laid out, and e del, 5 
A fifth, for an accoune ſtated, "mth tas cee 

concluſion. N ©. {Hy 
To this declaration . 1 7 is, 40 non / 

aſſumpſic.” Not that the defendant never ſold the 
laintiff ſuch a horſe, or that the horſe as ſound, _— 
ut eee never e to Pay * | . ; 
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Thie differs 8 the aw of. conſpiraryid af; 
in as much as that only can be brought againſt 9 
but ca/e.in the nature of it, may be brought againſt 
one; and in order to carry on the former, it is ne. 
eeſſary that the plaintiff ſhould have obtained di- 
rectly after his a copy of the record of his in- 

_ diftment © 


w * i 


„ o 
dictment and; _ (19) mhich che court uy 
or may not grant, according to the opinion they 
have, formed of the proſecutor's conduct. 

But as to the latter action of which we are now. 
about: to treat, it map be founded even on an in- 
ditment that has been rejected by the grand jury; 
for it is not the danger to the plaintiff, but the 

ſcandal; vexation arid ene Upon which a 
tion is founded; (18) . 

The eſſentials of the count are. (19 is | : 
iſt. A ſtatement of the plaintiff 3 * characer; 

2d. That the defendant, in order to injure the 
plaintiff i in the ſame, and cauſe him to be looked. 
upon as a thief, Go. | 

. '3d. And to cauſe him to 3 the puniſh. 
ment annexed to heh s crime by law. (19) _ 

4th. And toputhim togreat char eee 

and to vex and diſturb kg £ . 

5th. On the day and year afocalaid; in ſome 
place in the county aforeſaid, (uſually the a 
town) maliciouſly and without any probable ca 
impoſed. the crime of felony. on him, by aecu be 
him of theft, Sc. (here the crime ſhould be recited 
as in the inditment.) 

th If the defendant were apptthended, and * 
before a magiſtrate, it ſhould be ſtated; or what 

. if any, deprivation of liberty he ſuffered. 


(417) See Black. Com. Vol. III. p- 126. 

(18) Vid. 1275 

(19) This is alſo a local action. 

(20) And hence the diſtinction with regard to words, which 
may be always known, if they be actionable in themſelves, by 
conſidering were they true, if the plaintiff would be —__ to 
| after any puniſhment in conſequence: For this reaſon 
notice ante of callin ga clergyman a baſtard, becauſe if 82 
ariſe, in ſuch caſe it muſt be; © per quod, as no man is hable 
rs | Ha on account of his birth, 
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u 8 of the crime 10 ff fed oh Hin,” 5 we 5 
5 e referred 
#t flould be fated that it was fog maliciouſhy: - - 
_ © oth; The" indiatiient mould de then!" forth; 
,nd before whom preferred: 22 
Toth. Whether arnotthe bill, wete ou 


W. were then had; as the Gecla- 

ration mu 8 of the proſe. 
cution. 

16 e. Ique 18, ; « vat ghilty und 
no doubt the heſt in point of ft ches which could 
be” contrivedj, it being a ready . anſ wer by the de- 
2 to. Fog ONE pot ip to bim by f the * 
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ist. The proceſs upon Wich the ” f 
taken, out of whad court it iſſued, _ its | 
1 e l 
The delivery of the vrit to the! met \ 
BE tr Ft > <q," on 
4th. The caption of the priſoner. r a 7 | 
"4 His eſcape. - 
> Of." e the . ſheriff as to the wit. | 
6 . F 1 
1 5 15 4288 5 of Genie alinke 5 zgainit: a merit f 11 | 
neglecting to rake a . When in fact he N N n 
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it. The count | Morde te the Es pe lle 
ffn of the! Wy (through which this water ny 
and.in what parilh in the county it is ſituate, 5 
29... That it is an ancient water - courſe, from time 
whereof | be memory of min is not de che contrary; - 
30. Fb obfkruction, with che manner 'of it, and 
the conſequences therefor reſuldg 
4th. Whereby the plaintiff, loſing the aſe of, 280 | 
faid water, or his. Jands becbming' 6 be, te fu 
. the” e be, the 
amage, 2 * 
And aſecond count may be then aden bre _ 
Etuance of the'obftruftion. CIV SE 
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As worde pid ned o deßbitlon wk as 
* the laſt caſe, proceed to our example, by giving 
the neceſſary component parts of the primary edunt 
in a declaration againſt a tallow-chandler, the offen- | 


7 4055 The like holds of a aire of way, or $7 overftocLings 
common, whereby the plaintiff receives an injury, and a variety 
of ſuch other caſes, : . 
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nuiſante e 5 fo Mat he conid* novflitie=chortin 
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@ | ſufficient; definition of i it to obſerve, t that it 
can never be braught but for a ſum certain; wherein” 
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. pom for though the value of the work or 
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2 N may be brought on a a promiſlory note or bill of 
goods, 
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recedent of one; but, wit des ard 
ro "the Geclraion, have 6 ti n 8 
example by elements. p 
Lenden, 6. The obligee complains hs of W 
bel in the cuſtody of the marſhal of 
Jea 01 our lord = now king, before 6 1225 = 
ſelf, of a plea, © that he render to him the 
10007. of lawful money of Great Britain, which - 
| owes to and unjuſtly detains from him; and wheres” 
upon the ſaid OSes, by his 1 en ry, 
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the premiſes. 
- + 5th. The amount of the rent, and for vhartime. 
"que, and when. © Wh N 


sth. And that. it gill ll remains pe, 


| Then the declaration concludes thus: : 

yy Whereby: an dich Feth ue t to the d = 

_ plaintiff to have of and from the ſaid defendant the 

faid . above demended: Ter che Wh at: . 

dunt, although often requeſted, Ge- 1 in ot 
caſes) with this differenoe, that the damage mi 
laid at lei than the amdunt of - e deelaisd for : 
in che GONE: © 11 8. 5 "Pl 94 e Ky e 

| aud 525 1 7 07 ah Phat: 90! £4, . 251 
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_ Teaſe ig expired as! thin che def rent ny free pays 

ment of "the rent in evidence, but he cannot do , if | 
any part of the term og remain beer fo Jug as the VE 
refill, ſo long it is thelefſe&s deed. But - 
acebrding to my own its of the matter, that as 
the cotrtd are now fo liberal, the judge who tried 
| ſuch, a caſe would moſt*likely decider that it Was 
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AH E govenant we are Co about. to 83 
% differs from che laſt kind, for the geader wilb 
to obſerve the diſtinction; there is enn 
mn ay and covenant not in det. 

When we treated of the declaration in gebt upon 
bond, it was on the penalty. 

In debt is covenant we treated of the declaration 
for ſo much money due upon the ſealed contract; 
but here.we dg ot, declare for. any; ſunyſpeciically | 
due (32) uch. the. contra, but .for . a breach of 
the covenant,?, ta our damage of. o much the pre- 

_ amble is be ene e ſame as ehe except t only, 
thang, 1 55 A gl breach of covenant. 
„We have for our example a declaration 
by:the We the frechold, againſt the aſſignee 
ef. the lefiae „tod recover a year” $ rent, and damages 
__  for:{utrende ring up the premiſey in bad repair, e 
ö wary t the, covenant | contained in the. leaſe. - 
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leib eta be ibe⸗ aſlignee of the original aeflor: 633. 
und the deſendant to be aſſignee of the leſſee. 51. 15 
ad- The plaintiff muſt ſtate, that at the time f 
making the leaſe, his predeceſſor was: n in "a . 
of the eſtate (349, 15217 mann n 7 ag 

gd. Of which he made a leaſe for 3 num- 
ber of years; che counterpert whertof, ſealed wit 
the ſeal of che leſſee, the ointiff brings int court, 
the date whereof being the day and - 5 
4th. The demiſe (put no more of hs leaſe need 
be ſet forth, than to ſhew what premiſes: were . 
and at what rent, ce.) 2+ [50S it 7 3s 1 2 
Sth. Tbat the leſſee entered upon the eſtate. in 
conſequence, the reverſion of the poſſeſſion after N 
expiration of che leaſe being in the leflor; ho being 
ſo ſeiſed thergof, and the rea aeg the tem 
of the demiſe being. i in the) leſſee. . 
Sth. How the leſſor eame to pen with che oftate, . 


year aforciaidsc; 


and then how the plaintiff became entitled to it It 


ſbort, here the plaintiff's title. muſt be i forth; wr 
' it is rbat which" Sri him to ſue. 
. That en or about (the date 177 the 9” 

ment) all the intereſt of the prank. aun veſted in 


the defendant by aſſignment (aaa 1 © ds 


— . fadbenune. 
poſeſſe thereof for the r ets ai derm then 
N * "uo +; v: + i 
8 hy ank ene does his | demiſe, 5 4 
I 36 ſet forth gli title; but u pon that of his on red 8 
he muſt. This renders theſe declaraon 9 EXC: vel long, 
frequently 50 or 60 folios. It e, | 
This is with regard to this e Cn ie al 
7 ee Feen * leſs than a ih fimple, it re be 


* 


5 42 But the dead of "aſſignment need not be lin it is 
t to ſtate the fuct of the leaſe being aſſigned to the de- 
fendant. But if it ſo happen that the defendaat? eaf- 
fignee to the leaſe, before the plaintiff became ſeiſed of the fee, it 
ſhould icon pl in that order in the count, ſo that every thing 


| wat has taken place * fall in chronologically. | 
unexpired 
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| uheyþired5hn the levſe; theirevertpiurimieobelopg: 
ing to plaintiff, (. 6) and his held Ha: ne 


F hut: def tiveedIÞo: poſſeſſad till the 
end of thestermt alle 2519 aid ela S νj,u1L 
10. That the term is expired, „nd when; n ia 
-I. et ee ee eee an 
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13. Forithat:thd ſum of 300. (37) far on years 
rent due at (when due) is in atréar, c. odntrary te 
the ſorm and effect of the e 5 The 

leſſee in thet behaffrr:r brfr 95h 

Doll Andi the ſaid . further ach 4 30% b 
Face the plaintiff ſeiſed as aforelard; und 

ſince the aſſi nment of "th: leaſe 'tothe'fGefendarit; 
whereby he became poſſeſſed as 'aforcfajd;! the Fig 
demiſecpreniiſes wers ont of vepair for want of the 

 needfu} reparatiohs being thereto done, (Hess Wt 
Forth, the Wet PHI. Fit 3 pk W: 
15. And iche ſa Ipremiſey dei out of repair 
* — n, e ee dec 
the end of the terw. AY Len aha ock: 
a6: Ku ae che end thereof ine defenthant yielded 
the ſaid pe ies up dot ft repair co the plagt 
„contrary to the tenor and effect 65 t leaſe, and of 
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85356). If the fact be ſo; but if at ae e the anon 

the leſſor dos 4 Mill ſeiſed, it muſt then et the 8 oa to 

have then belonged td %, and his hajrs., . 0 
(37) Or whatever the ſum may be, — the hn thn. ot , 


: (38). This is always the mode of continging che count by a 
new ſabject for in all pleadings whatever, if there be ſeveral 
grievances; they muſt be diſtinctiy ſtated, as in chis inſtance, the 
— rp week 9 is 1 5 eee en, of the 
rem. 
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t hag the FER ed e various points 

upon which the woe gta ery ks iche; 
he might deny the execution of the leaſe, or might 
dien; himſelf to fo be aflignee af it. g 

Or he might 515 the title of the phil, 50. 


7 thas no foch. eee ee f 


er. 
£85 . wit oe 
3. E W Won en ones; 
* Nhst would it avai the de fand ant diſpus: 
ing. pharhe Vns very certain before . 


. n equently theſe pleas are very rar 

B we ſhould: 2 man's 

en an action ter vent, 8 t hh 

already Bsid is ; but in ſuah eaſe, he mf nat 

. bis plea that be did not owe it, begauſe this actiam is 

2 an other for po of cavenant ; the fen- 
mut * ngching:in aner 
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ET e bee e more thay ahi 


endant: were 19 diſpute it? Mien 
Bw: 886 purpoſe, if cn ae plaintiff ne TE = 
that the defendant owed him ſo much rent, due at a certain time, 
2 a:ertain demiſe for ſo a term) And then 


let the deſendan in his pics ſhow.cauſe to ile court Wherefore he 
had unt paibitg and, if that cauſe wete g doubt of the plain - 
Half 's ritle, would it not be — * 
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ſo that the reader will abſery apo ke 
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F ereſpaſſs'thre are evo pen ö WY e. treſpaſs. 
general, and treſ aſs per quod. e former is,. 


here the damage ariſes frog the cauſe 3 the P J 


where tt ariſes Nom the ronſeguence; for which — 


— 2 in man; .caſek, the plaintiff has His el 

her ſue in treſpaſs or caſe, '''Yet great 
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diſputes eine ariſe ** 70 e is 4 
whats caſe. ne | 
To illuſtrate this, let 95 10 pehing ke 2 ber ex 15 
amphes, not of ancient. caſes decided + in the days of. 
our great gratdfithers,” but: of, modern determine: | 


o_ Pur inftarice; 


| Treſpaſs does not lie e hy exe officer, who. 
eqters a houſe to ſearch for ſmuy ggled goods, altbeng 
he find none. Yetieaſe nes for Aale lng 
and executing the warrant. See Cooper and another 


e 4 


But if a juſtice of the peace ö 8 grant 4 
wireant againſt's perſon vithout information, Pony 5 


0 2443 P6200 3 - Wan sd 7. Fol: * 
4 bie n. ovens tir of nothing in atrear, oo. inp 
nevertheleſs ſo much like general iſſues, is the reaſon why I ins | 


troduced the pleadings between nee and afignce amang de- 
eee and thr Pede * 00 no 9007 J. * m1. i 
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gerrcge ee feloays the ren 

e PIES for the falſe 8 mment.“ 1 * 
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. "The. Jeadi ing diſtio&ion between: treff Sip cale, . 
it has wang 849 fobſerved ts, - that) 1 in the one the 


4 Iu from the cauſe; in the other, from 
the: on/eguences in · the former you ſtate in your de- 
claration, that the injury wis committed vi ef arts, 
- 2B with” force and arms, to wit, with fwor 
ſtieks and tits, and in the Jatter the(s-words ane non 
uſed, anymore than the NM WusggAs in the 
pitamble. But what all this has to do. With eue 
ot conſequense, alſtitactedh and. r4 ſpeaking, 
| 3 not ; for where is the difference, whether E 
r by a man's vice or folly ? the principle of Jaw. 
if that either way I ſhall have reparation, and as the 
Wh Aa circumſtances. Which attended the 
ſñon f any wrong, muſt. neceſſarily appear 
E. evidence, the record can form no wg Hare the 
nd trunk with its anaſtamoſing veſſels, the capil- 
[aries muff 6 05 ſupplied by the e of Wit- 
neſſes preſent at the tranſaction. I would not have 
any legal pedant ſuppoſe, tliat I mean to do 92 
the diſtinction between a tort. and 4 debt: for by 
rufirg the third part of this work, be will find er 
J have 5 diſtinguiſhed, the 1 - 
wherein the . has given a valuable confider- 
ation, from that wherein he an his. part hag given no 
conſideration, but has nevertheleſs; received ſome 
conſiderable injury; and to the plaineſt obſeryer 
muſt this be clef, when he diſcriminates . 
an action brought for a ſum of money, for work, 
oods, rent, or caſh, which the defendant had bbr- 
rowed of the, plaintiff, and ſuch like, and an ation 
| for an aſſault; but why not. fate the latter offengs' 
in the language of the day. Still further to ſhew the 
difficulty in many caſes, notwithſtanding. the two 
radical ideas of caule and conſequence, of injuries 
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not lie, althouybthe oright 
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= of i the blk ſ6 peties ve gave a dect. laratiour at 
fun ache in Teng 11851 ioft Sate, (42) but cel 
mall ne he ſeſs analyſe the count, which has theſe 

omp onent parts, Aix. a fter the time ind place, 86 
it 1 caſes (643) follows. tad ii e 
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bat in treſpaſs, the word « whereas” muſt be leſt out, er be 
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Thie ey e either: to the houſe ar land ae 
mea; im te former eaſe, it is * guar?" umu 
i the lattet, 217k claifim fregill, ee us howeyer 
analyſe the count in the latter. benen a had 
iſt. With force and arme. * 
ad. The lands, (410 e And in * 
n eren b 
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Note. There ! is uſt ally 14404 a ſecond count, that the - 
fendant with cattle, to wit, with horſes, mares, bulls, oxen, 
cows and ſheep trampled down, c. and this muſt tate, «  orber” 
the 19 corn, &c o . % 
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(44) This 5s a local action. : 


(45) I recolle& an action of treſpaſs bein brought, for tre. . 
paſſing upon ſome premiſes in Pall. Mall, and the ſpeci pe? of : 
notwithſtanding declared for treading down the plaintiff's car- 
rots, . aud n there ebe OT 
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1 example, from which 3 va may be eaſily 
formed; being for the impbunding cattle 'which 
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| ſomebody: TUNA, liberated, whereby. they re 
Joſt. 


The ori gina? taking in this gents, as in ike 
other, 3 is tated With * force and arms,” and then, 

Aft. The price or the catte © 

2d. And that they were the plaintif's. A 1 4: 


4430) The inipountling them: "7! 1 +> 


*4th. The keeping them there till ſome rer 
let them out. Y NT 

_ 5th, Whereby the plincif wholly lf (45) chem lids 

6th. Other wrongs.” 

7th. Againſt dhe Peace... r 


da As do che lea, the General Il in lat kinds of ef. 
paſs whatever is, not guilty.” But for impounding enttle, the 


| way is to juſtify-by Shading ſpecially, * that they were 
48 damage on the OI and e he 
had a right & impound them,” e 6 | 
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* Preliminary Ge 8 


Tuxer, differ Son coveral- idyis in * hin re- 
ſpe, i. e. they always advance ſome new 
fact not mentioned in the declaration, whereas the 
general iſſue does no more than deny thoſe facts 
already alledged, and thereby puts the party affirm- 
ing on the proof of them; it 5 a conſtant rule in 
all pleading, © that each party muſt prove his own. 
averments. The general bo therefore concludes 
to the country, the ſpecial- one to. the court, by 
6 praying. n ee if the plaintiff, ought to main 
tain his action.“ In ſhort the Special Plea: is a 
queſtion, the general one an anſwer. 

To a Special Plea, the plaintiff muſt of n $ 
REPLY, and the defendant, if he pleaſe, may then 
negative the new fact advanced, which is in ſhort- 
pleading the general iſſue by replication; for ſpecial 
pleas do not deny, but juſtify the facts ſtated by the 
- plaintiff; as for inſtance, © in aſſault,“ the plea of 

ſon aſſault demejne, that it was his own aſſault; in 
other words, that the plaintiff gave the firſt blow, 
(thereby implying that it was lawful to return that 
blow) and therefore the plaintiff ought not to main- 
tain his action, which new fact being denied by the 
plaintiff in his replication to it, iſſue is joined, 
and the matter goes to trial upon this point; where- 
by the proof may be ſaid to ſhift ſides; for the de- 
fendant by nnen puts himſelf in the ſituation 
M in 
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462 - *SPEGIAL PLEA 
in which the plaintiff ſtood before, becaufe he has bis 
caſe to prove firſt, and in caſe he fail, any damages, 
however ſmall, entitle the plaintiff to. his coſts, al- 


 . defendant's plea been no more than the general iflue, 
the plaintiff would not have been entitled to coſts, 


1 unleſs he had recovered a verdict for 405. (45). 

17 But where according to circumſtances it is not 
Wi prudent for the plaintiff to reply generally, he may 
1 plead a ſpecial replication, alſo ad vancing ſome new 
matter of fact, which the defendant may then ne- 


_  gative generally, and fo on either party may tender 
an ifſue as opportunity preſents itſelf; but if the 
| ' defendant be not inclined to negative the replica- 
tt:on, he may 72j0in, to which the plaintiff may ſur- 
rejoin, and the defendant then may rebut, to which 
the plaintiff may ſur- rebut, and here the pleadings 
or written altercations between the parties muſt 
finally end. VVV 
Thus as judge Blaciſtone obſerves, (46) the 
plea, replication, rejoinder, ſur-rejoinder, rebutter, 
and ſur-rebutter, anſwer to the cxcepiio, duplicatio, 
triplicatio, and quadruplicatio of the Roman laws. 
Now the reaſon of pleading any of theſe ſpecial 
pleas in bar is, becauſe the matter. they uſually 
contain, cannot be given in evidence under the ge- 
neral iſſue. (47) In caſes therefore, where 


(45) Bat in aſſault and battery, where the defendant juſtifies 
the aſlault, ut denies the battery, and the jury give a ſhilling 
: ages; the plaintiff is nevertheleſs not Kart Fg to his coſts, 
znleſs upon the trial the judge certify, becauſe the ſtat. of 22 4 
23 Car. H. requires the aſſault and battery both to be proved 
to give the judge that power, 555 
(46) Com. Vol. III. p. 310, %% ͤͤͤ a 
1 (47) If I ſtrike another man aftex he has truck me, this can- 
Not be called an aſſault, as I am juſtified in doing it in my owl 
defence; yet / I plead the general iſſue, I cannot give this 
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5 matter cannot be thus ſpecially 7 the fat of 
courſe may be then proved under the general iſſue, 
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I | which can be oftener done now than formerly; but 
7 it is much to bs wiſhed, bat in almoſt every caſe 
1 the ſpecial matter could be given in evidence under the 
general plea, which leaves every thin . open, the 
fact, the law, and the equity of the caſe to be freely 
diſcuſſed on the trial; forecloſing no evidence what- 
ever that applies to the caſe or is admiſſible, accord- 
ing to the courſe of juriſprudence; but liſtening at- 
tentively to all that can elucidate the truth, come 
- from whatever quarter it may; and yet receiving 
nothing but what is analogous to the record, For 
the mode of croſs examining witneſſes in court, is 
far preferable to the niceties and intricacies of /pecial 
pleading, which Jo often ſerve to give riſe to bard 
caſes; = am myſelf perfectly of opinion with judge 
Blackſtone, (40 « That the ſcience of ſpecial pleading, 
ig frequently perverted to the purpoſes of chicane and de- 
lay; * for it ſeeins to me better calculated to defend 
the rogue, than to protect the honeſt man. 
Let us however proceed to give example of ſuch 
ſpecial pleas, as are in moſt general uſe z firſt there- 
fore of the ſtatute of limitations, or that time 
wherein all actions ought to be brought. 
In caſe (49) and in treſpaſs, ** quare Rayon fregit, bh 
it is fix years. 
In aſſault, battery, (50) mayhem or impriſon- 
ment, it is four * 3 In | 


matter in evidence * the trial, ſo that in ſuch caſe, although 
the plaintiff has done right, fill a verdict muſt go 88 bim 
on the trial for doing what is wrgng. _ | 
(48) Com. Vol. III. 305. 
(49) To accounts between merchants the ſtatute does 
apply; and it ſhould be here recapitulated that every ron 
Aion, not treſpaſs, is called caſe, therefore aumpiit, to: 
* comes under this head: 
(50) But if the defendant plead, not guilty,” within fix 


years, inftead of not ry within four years, the plea may be 
M 2 demurred, 
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In penal actions, where the whole penalty _— 
the crown, two years. 
But in qui tam, i. e. where the penalty is half to 


the crown and half to, him who 22 it is only one 


. 7 1 „ 


Particular F: DENY 

= In treating of declarations and A iſſues, we 
only gave their component parts, becauſe in the 
foregoing part of the work, we had given at ful 
length two examples; which we deemed ſufficient to 
ſhew the form, we treated therefore only of the 
ſubſtance. But as we have not yet given a ſpecial 
plea at length, we ſhall here inſert one, that the 
reader by comparing it with the general iſſue, ( 52) 
may obferve the difference. 5 

To be uniform in our proceedings we have ſe- 
lected the plea of the ſtature of limitations to an 


action of aſſumpſit; becauſe as we began with that 


ſpecies of action, it would be wrong not to con- 
tinue it. 55 | 


, ; . 6 , 


' NON ASSUMPSIT, 66 ae ger Annos.” »( 00 


And the ſaid defendant by his attorney, comes 


and defends the wrong and injury when, Sc. and 
ſaith, that the ſaid plaintiff, © ought not to have or 


ee to. Morgan's Vad. Mee. Vol. II. p. 239. R. Med. ; 


Ca. 40. Salkeld 423. 

(51) F.t4,. 9 

(52) This is commonly pleaded with the general iſſue, but 
chen it beging, Ard for further plea in this behalf, the ſaid 
plaintiff by leave of the court here for this purpoſe, firſt had and 
obtained, according to the form of the ſtatute in ſuch caſe made 
and — ſaith,” &c. 


maintain 


SPECIAL PLEA. 1265 
maintain his aforeſaid ation therkof : againſt him the 


| faid defendant,” becauſe he faith, that he the ſaid de- a 


fendant did not, „ at any time within the ſpace of 
fix years next, before = day of theexhibiting the 
bill of the faid plaintiff, againſt him the ſaid de- 
fendant, -< undertake and promiſe in manner ane 
form as the ſaid plaintiff hath above thereof com- 

lained againſt him the ſaid defendant,” and 7553 be 
7s ready 40 verify, wherefore he «© prays judgment,” | 
if the ſaid plaintiff ought to have or maintain his 
aforeſaid action thereof en him che Laid) 9 
nm 199: | 


| REPLICATION thereto by tbe Plaint if (53) 


And the ſaid pling as to the faid ples of the | 
faid defendant, by him above pleaded i in bar, ſaith, 
that he by reaſon of any thing in that plea above 
alledged, « ought not to be barred from having or 
maintaining his aforeſaid ation” thereof, againſt 
the ſaid defendant, becauſe he the ſaid plaintiff ſaith, 
that the ſaid defendant, did within fix years”. next 
before the day of exhibiting the bill of the ſaid plain- 
tiff, againſt him the ſaid defendant, undertake and 
promiſe, in manner and form as the ſaid plaintiff 
hath above thereof complained againſt the ſaid de- 
fendant, and this the ſaid h . prays may be 
e by the ee tas 8 


3. The Similiter. 7 | 


This is * 8 as in ak caſes, thus, 
«And the ſaid defendant doth the Ale. * 


. 
-j 14 0 


(53) This i in the 07K caſe, is = nature of the eneral 7 
as 10 Replication, to the defendant's plea in bar. s . 
(54) In caſe the adverſe attorney be inclined to demur, he 

may ſtrike out the Se and do ſo. N 
Nu Weg | 74 | Note. 


OY Th 11 TE 
For mutual SO See of the, a habe © 


" Nets 


| Fay ien ac now. given 2 ſpecial. plea, with replication | 
thereto: at full length, we Shall pr roceedin future = ww only > 
15 we ſhall not trouble the * with the account of any other 
| 4 ſuch pleas as are in mbſt common uſe; for ſpecial pleas, vary⸗ 
Yo, to the purtieular caſe, are fo extremely numerous, 
5 — would more than $11 a fees but we. 
all n conclude with thoſe WY are 
ma oppiying to eyery caſe. 1 5 


eee. to part, and the Grneral oe „ hi 
I 5 Reſidue (55). 9 255 


| Tbe uſual echo of drawing this plea is is, to pot 
the general iſſue firſt, and then proceed. 
iſt. And for further plea, as to (the at 


in the ſeveral counts in the declaration men- 
tione d (or as the cafe may be.) r 
2d. By leave of the court. 

4d. That the plaintiff ought not to maintain bis 


4th. To recover an ter ami es than the 
fan tendered). f ar a ( 
5th, Becauſe after making the Kraft as to the 
(fam wo 9 and before the ay” of exhibiting 
the | 
. On the day on which the tender was made. 
* The defendant was ready and willing to 22 
th. And then and thete offered to pay. | © 
gth. To receive which the plaintiff refuſed. 
Ioth. That the defendant a always has been ready, 
and Kill is ready. 
& . x And now brings into court ( the ow ten- 
red.) WIE? 
luck. And this be is read to verify. 


KELL bu . of N i court. Alper cape 
41 2225 


. the fum teridered) parcel” of the ſeveral” ſums 5 


* 
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I 3th. Wherefore he 4 prays Judgment,” if he 
— * to recover more than the ſum ten- 


- ”- l * 5 
* Cf 1 
* - a — 
: © 2 1 


| 4 4 5 n * _— 133 4 123 „ 
* A tender 3 * Fart aber 2 rande. 7 
lance. "m7 1 _ Vol. $03. : 


” 3 * * Y 2 
* * . ai 


| Replication 25 as = . } 

| To the fiſt ales, the fmilizes 3 is added che dame | 
x to other general iſſues; and if to the ſecond, the 
Plaintiff be inclined to reply generally, he negatives 
the tender. 

But where the plaintiff takes the money out of 
court, and proceeds for further damages on the ge- 
neral iſſue only, then the Rowing os 1s made 
after the ſimiliter, viz. | 
And thereupon the ſaid plaintiff freely accepts 
< out, of court the ſaid ſum of . (mentioning the 
% amount tendered which muſt be always. paid into 
« court) brought here into court, wherefore the 
« ſaid plaintiff is ſatisfied, the ſaid (what the ſum 
<« is) and the ſaid defendant is thereof acquitted, 
« and as to trying the ſaid iſſue above joined, let a 
« jury thereupon come, (9c. 

After tender made, a refuſal upon a fre/b demand 
vitiates it, J have therefore added the elements of A 
replication to that effect. 

iſt, As to (the ſum paid i into court) by any Wing 
alledged in the plea, the plaintiff = 12 to de 
barred from having his action. 

d. Becauſe after the tender, to wit, on 60 the tay 

of the freſh refuſal.) __ 

bi 3d. The plaintiff requeſted the defendant to „ber 
im. | 

Ath. Which he refuſed. _ 3 

sth. And this the : plaintiff i is ready to verify. 81 

. W * « prays * Se. 


25 
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. 8675 3 3 
8 infants... or r perſons. er 21 years: of. Hips 
_ LY may do any thing for their advantage, but no- 


6 | thing to their prejudice, there are various caſes 
1 . wherein they are not chargeable. This, therefore, 
se always matter of conſideration, according to cir- 


cumſtances; nothing however comes under our 
eontemplation, except aſſumpſit;, yet we cannot 


1 avoid F notice of two cet rules. "Theſe 
i HB are, z 

iſt, T hat an infant ven y ſue by prochein nie, wo 

” | © "why nee trend, Ru. 

6 2 2d, 227 defend by guardian, . 2153 22548 

—_ Nate. For if an infant foe by attorney it may hs * 

1 in abatement, Morgan's Vade Mecum, Vol. II. 440. So if he 

ml A peer by his attorney in his defence, ,it i is even bad, after. error. 
il id. | 


As to iche mode of compelling an i568 to name a guardian, 
the plaintiff's attorney applies to him for that pur poſe, and in 

caſe of reſuſal, ſix days after, W 200 by made to Aer 

court. 2 Ae 50. : 


5 Of . the Plea ao fancy. 
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— et, The defendant;. by his guardian admitted by 
| b the court. to 'defend for him, an infant under 21 
= Ih years of age, comes and defends the ng and i in- 
2 . &c, and faith, 8, | 
24. 'Thaf the 2 8 ought not to maintain his 


TT (56) But he may alſo ſue 1 ener, who muſt have a war- 
rant, but a ae amie ie need not; both, 1 __ be ad- 
A the Oy (EF; 4+ PACT "ot 7 2 


bet a NR N + 34. Becnuſe 
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8 ze I A 1 LE . 6 
a 4. Becmiſe at the time of the making the pro- 
miſes mentioned i in the declaration, he, the defen- 


dant, was an infant under twent AY ORR years. "OR 


4th. What his age was at the ſuing out of the 
writ.(though any under age will do, Kill the 1 5 may 
| 2 well be exact as not). | . 
th. And this he is ready to verify. "ER 
both. e he Prove judgment, * 5 5 * 25 


Of the Ae 3 


The plaintiff, if he pleaſe, may negative the de- 
Kodase s minority ; but in fuch caſe. he ought to be 
well affured, that the defendant will be unable to 
eſtabliſh his averment. However, what moſt com- 
monly happens is, that when actions are brought 
againſt infants, they are for ncceſſaries (57); for 
which reafon we have ſelected the e of Lora 
replication. 5 
ſt. That the plaintiFought not to be barred from 
maintaining his action. | 

2d. Becauſe the work and 13 medtinbs3 in 
the firſt and ſecond counts of the declaration, were 
the work and labour of the ſaid plaintiff, as a failox, 
in 1 (rags __ for the e 1 

(57) We have:rither here chaten! a ſia SIP ke b 
tailor for'the making of clothes, as there are very few mins 
whom a gold repeater would be deemed' a neceſſary. I recol- 
let an action, brought by a hair-dreſſer againſt an attorney's 
clerk, who was an infant, and it was urged. by the counſel for 
the plaintiff, that his lordſhip would not like to ſee an attor- 
ney's clerk, who was certainly. in the character of a young 
3 appear 2 with his hair about his ears, like 


ſloven; but the j age, who to my knowledge has . often 
waited half an hone of a N Prias morning on the bench, 


7 


: 


N £15 KR 
7 ST 


rather than ſtrike the cauſes out of the Paper, ſeemed clearly 
of opinion that hair-dreſſing to an attorney's clerk was not ne- 
teſary, and e the cg was NO : 

on * ' ga. F itting 


Fa 1 
o * 


% 
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| Fitting to his degree. „„ 

N Ach. That the goods fold and del fered, men- 
tioned in the third and fourth counts, were alſo fit- 5 
ing to the defendant's degree. 

5th. And that the money laid out, Wande in 
the fifth count, wis forthe 3 of divers a other 
clothes fitting to his de | 

6th, And this the ſaid plaintiff is ready to ve- 
«cify, 

7th. Wherefore he prays gens: 


3 8 5 . Of the Kdendr, 


The ofual rk to the above replication is, 
that the cauſe of action is nat for neceſſaries z it mult 
. therefore conclude to the country as being the de- 
* nil of a fact. Theſe are its elements, viz. _ 

| 1ſt, That the wearing apparel and clothes were 
not neceſſary and fitting to the defendant's degree. 
2d. That the work and labour were not fitting to 
Bis degree. 
| | 3d. Nor were the clothes ah mentioned Suing 
109 | to his degree. 


— _ wand ods eee RI - 2 Ws 
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Nee Upon this ine the matter goes to trial, and the point 
| to be decided is, whether the clothes farnifhed for the infant 
were fitting to ig degree, or Hot; for which reaſon the plaintiff 
acht to he prepared with evidence to ſtate what the defen- 
dant's degree was at the time he had the things; this being the | 
upon which the whole turns, 
Alſo 175 nnn in 990 een —_ 


—_ — "II 
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4 ag" Th to give any gs 
examples. Suffice to obſerve uy, that cat al ** 
cial ee e have * | 


2 yy Fd * K 
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te replications muſt be 0 too. 


| ver Rrineples wore” ; gr 2 12 
p That the plaintiff ought not to maintain h 
ation. | Ks ts 
2d. The 0 hy. VC 
zd. And which the defendant i is ready to verify. . 
4th. Wherefore he prays judgment. 
And theſe hold vice ver/a; and all pleas being 
ſpecial muſt be igned by 9 Soy "OR fol: 
— | : 


$.. 
* 
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1 Cimperudt ad diem, to a bail bond. 5 | 
5 Plene atminitravit.” ? e _— Wnt... 
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8) When the defendant pleads a ;ndement ye 
1055 replies #u/ tiel record, that * 15 no quem rome cre, * 3 
therefore ineumbent upon che defendant to prpduce that ju a 
ment, which he can very rarely do, this being _— 47 5 
ee | | 
uction of the 1 t 
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1 CANNOT-quit the ſubject of ſpecial pleading, 
without giving ſomewhat: at length the action 


of replevin, as differing from all others, the 


pleadings therein being of a nature peculiar to them- 
ſelves. In the commencement of this work, we 


tried an iſſue of fact, wherein the plaintiff held the 


affirmative fide of the queſtion in replevin, how- 


ever, the caſe is generally altered, as ger. 
pens that the plaintiff holds the negative, and the de- 


fendant the aſſirmatiue. Conſequently the defendant's 


counſel at trial opens the cafe of his client firſt ; .the 

pleadings, as in other caſes, heing previouſly opened 
dy a junior; and it is common for both parties to 
have two counſel, as both are actors, and either may 

g CCC A IE OI 

I need hardly obſerve, that the uſe of this action 
pager goods illegally taken in diſtreſs. 

**Suppoling therefore a ſcifure to be made, and the 
tenant inclined to replevy his goods, the mode of 

doing it is by his entering into a bond 10 the ſheriff, 


with two fareties' beſides himſelf, who muſt be re- 


return the goods, provided the diſtre 


. houſekeepers. This bond is uſually given 
r double the value of the goods diſtrained, and is 
commonly executed at the ſheriff's office; the con. 
dition of it being to proſecute the (EY Hell, and 

Ss appear to be 


4 03-5 


*” j 3 illegal. 


* 


1 REPLEVIN. 7 np oy 


, Hleg 1 bride done, the goods are reſtored © 
the tenant, ho then, in order to prevent the bond be. 
ing forfeited (59), mult proſecute his ſuit” accord- 1 
ingly. It is uſually commenced by plaint in tire 
ſneriff's court, and then removed into the court of Ks 
| K. B. or C. P. by and Jacras WO, com- 
monly called re. JO. ECT” 
e ſhall now proceed to our particular example, | 
akg the ſame mode of arranging the F 
by . "ny defendant as in e 5, * 


1 5 Particular Exanple. 3 2 
xz . | How to Sp out the Re. fa. 1 b. 


— * 


of” ) 
* 


| The attorney having e a warrant to proſe. 
cute, as in other caſes, makes out a precipe, which. . 
| he leaves with the curſi tor of the proper county, pt ng 

who pc WA the worit'by the time required. | 


N ON of geting the Writ returned. (60) 


£ Thisi is done by leaving it at t the werfe office for 
5 een | 


_ The proceedings on . bond are ſimilar ti 
75 on 2 bond; and it may be aſſigned by indorſement to the 
| avowant, or perſon making conuſance, in four dayay excluſive 
| after the time. therein limited for the planes to proſeculy 
ſuit. * ; * | ; a + 398-1 4 


Note. But if be avowry or ad the plaintiff be 
| nonſuited, the action muſt be brought in the name of the ſheriff. 


But the court may give relief, on motion, which operates as Ry 
3 a defeaſance. 
N The ſtatute, which treats of ene is the 11th G. II. c. 
| 19. but this is only with regard to goods ſeized for rent, all 
other replevins being on the common law. 


| | (60) To ge 0 the writ returned in due time is what ane never 
to be ag d. as it my cauſe conſiderable diſpute, 1 
c0 


0 : | \ 


_— — 


7 


3. e | 


* that — and id a ber days chin it from 
"JO us. . "Lp 

e 07 the fling it. The | 

The writ muſt be Je filed wie the flacer, 


"which, to prevent diſputes, ſhould be done immedi- 
_ ately when Thetchad from the * office. 


Note. Nothing need be obſerved as to defendant's appear- . 
© ance, it being the ſame as in any other caſe, a | 
| iy end with the filacer. See —— * Chapter. 


| courſe 1 in applying to tue court; it ſhould therefore be 
immediately taken from the ſheriff*s zo the filacer's, as I do 
15 not believe the practice is dit ſettled as to what time the | 
_ courts. allow for the filing it, in. the caſe. of the cauſe being 
, removed by the plainti uf; "but when removed by the defendant, 
Z two terms are allowed. It is the opinion; however, of moſt 
gentlemen converſant in this branch of practice, that the lil 
time is allowed to the plaintiff; And upon a motion in Scott 
v. Mitchell, in C. P. Trinity Term, 1790, it appeared that 
the writ of re, Fa. lo. had not been filed till ſive or wx days 
after the return, when it was contended on the part of 
defendant; that it ſhould have been filed upon the return; but 
| on the /ugge/tion of one of the ſecondaries, that in caſe the ſhe- 
i riff were zarde in his return, the plaintiff muſt have time to 
Rag net and therefore ought not to be puniſhed for the ſhe- 
. The judges were ee that 
Ss re. fa. hb. had been filed in time. 
| Ern. the ſafer way is, when the ſheriff is tarde, to ſue 
| w?' re, fa. lo. and then a pluriec. See Marg. V. Met. 
"431 - alſo Seller's Analy/is, p- $4. Though there can 
be little doubt but the ſame time is allowed ta the plaintiff as 
to the defendant ; for ſecurity being * to the ſtteris, the 
defendant eannot be Wjurad: - 
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CHAPTER, 1. 
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3 of the DECLARATION. | 
TT. Preliminary. Obſervations „„ 
S i 0 notice herein need be taken of the proceed - 


ings in the court below. The intent of it is 
ĩo demand of the defendant the reaſon why be took the 
plaintiff*s goods; but as it differs from all others, and 
not being long, we have preferred giving: an example 5; 
at length, . VIZ. | 


* - 


| Particular Eramph. a 


4610 Middleſex, ft. The Gefentlant, late of &c. 
was ſummoned. to anſwer the plaintiff of a. plea, 

| Wherefoxe he took the goods and chattels of the 7 

defendant, and them unjuſtly detained againſt pages 

£ and pledges, until, &c. And whereupon the ſaid 

8 * PlwKwuãintiff by his attorney complains, that the ſaid de- 

., _* fendant, on the (62) day of / in the 

2 year of our ſovereign lord the now king, at Weſt- 

miner, in che county of Middleſex, in a certain meſ- 

\ Sg (63) or Cn mn of the "9 plaintiff 


7 5 (er The venue may be 5 in the county 6 the 
goods were originally taken, or if cattle, in | that 1 into Which 
they were afterwards driven. 


(62) The day the ſeizure was made. 


(63) The lacus in quo, or place wherein the goods, &c. were 

| taken, muſt be always mentioned, or it is cauſe of /pecial de- 

3 murrer; for it is not ſufficient to mention the town and county, 
dant the houſe or field, &c. muſt be alſo ſtated, wherein the goods 
5 or cattle were at the time of their vg; ſeized. 


- there, 


* 
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Preliminary Obſervations, „% 
T "HE defendant in replevin does not plead ah _— 


| other actions, but uſually makes avowry if land- 
lord; if Heward or bailiff then he makes conuſance, 
which is in the ſame nature :. either of which may 
not be improperly defined the defendant's declarations 4 
as herein he ſets forth his reaſons why he diftrained 3 
the plaintiff's goods; unleſs indeed char the 5 1 EE, 
tion be totally falſe, then the defendant may, as „ 4 
other caſes, plead the general iſſue, which in ole. | 1 
vin is aon cepit, that he did not take the goods, 
"I dec. (64); or if the locus in quo in the declaration be 5 
not right, he may plead cep1t in alio loco, that he took 5 
the cattle in another place (65)z but really, in my 
opinion, this latter is rather quibbling chan plead- : 3 
ing; for ſurely the main queſtion is whether the de- — 9 
Ton took 5 goods or not, and not the P 8 1 


lace, 
3 non cepit may be pleaded to part. Arg, vad. 
. i i e 
Or if the goods taken were actually the defen- | 1 1 
dant's property, he may plead that matter in bar. 8 ; 
But as it moſt commonly happens that when reple - 
vin is brought, the goods have actually been diſtrain- 
ed by the party ,againſt whom it is brought; and 


— 


7 chat the goods taken were really the property of the 
a (64) 1 Bro. Ent. 312. | . Bb | 
- (65) Barnes, 35 3 Morg. Fade Mee, v. U. 1 . 


8 IN phat — 


— 


*% 


| os,  Plainig, 
took the ade and chattels following, to wit, 
(his ſet” forth the goods or cattle, and their 
(66) price) of the ſaid plaintiff, and them unjuſtiy 
detained againſt gages and pledges, until &c, where- 


fore the ſaid plaintiff ſaith he is injured, and hath ſuſ. 
tained damage to the value of one W * 


and therefore he brings his ſut. Eh 


Me The declaration is he ame inane court 1inho one, 


it being always ſuppo Shed © to be founded on ON * tine 


for . it the * ſame 1 as in n other bona 


* 


(66) The 1 4 10 to Dat of the 8 i 
eattle, of h regal vom, Vade Mec. V. III. 591. though you 
ſet. any price or value, or lay your damages at any amount; 
2 f cattle, & c. be taken in two counties, it muſt mention how Tc 
many were taken In ons,” and what N in the other. | 
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ay” 


year of the reign of our ſovereign lor 


houſe, in which, &c, with the appurtenances as te- 


the Baptiſt, and the birth ot our lord Chrift, by equal 


plaintfff xt the Win And übe 6 «cl 95 


cominen ati} ordinsty „ B 


tion is delivered is, aſs 3 avoary © 2 
or ebnet, "the eine — ng ae is the * i | 
e ws 7 pe . „ 
ample Ut length Fan wry, lüp n | | 5 


1 « : 4 - i #4: a) y : 
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Aud he " e 65 IR RE 
defends the 1 wrong 375 15 ry, when, 4 
avows, the ring aid goods ar 
the ſaid meſſua 2 or o dell Me ok? 1 
and juſtly, &c. OT. f he ſays. that | 8 plalnticß. 8 
for the ſpace of one 1 ne os e 
on the feaſt of YA F the Baptiſ GEN ä 
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e now King g. 
and from thence until and at the ſaid time when, &c. 
held and enjoyed the ſaid meſſuage or dwelling- - 


nant thereof, + Under a demiſe thereof theretofore 1 e 
made to him,“ at the yearly rent of 1001. (68) N 
t payable half yearly,” (69) at the feaſts of St. Fob . 


portions : and during all that time held the ſame of + ] 
the ſaid defendant; as his tenant thereof, at the rent 4 — 
aforeſaid; and becauſe gol. (70) of the rent afore- 1 5 
ſaid for one half year ended on ne feaſt day of S/, 


(67) or when elſe due. 
(68) The exact amount of the FAIR) N 


(69) How the rent is teſerved in the leaſe, &c. ſhould be men- 00 
tioned ; for unleſs a yearly rent be made payable 9 W 
half yearly; no diſtreſs can be made till the end of the year. | 


(70) The exact ſum due. {jb ', > _ 
N2 CVVFF‚Xlrn 8 N 
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Defendant, : 


d feaſt-day in that year, and alſo at the ſaid time 


when, &c. unpaid and in arrear to the ſaid defen- 
duant from the ſaid plaintiff, the faid defendant well 
avows (71) the taking of the ſaid goods and chattels 
n the ſaid meſſuage or dwelling-houſe, in which, &c.. 
and unjuſtly, &c. for and in the name of a diſtreſs 


for that rent, ſo being due, and in arrear, and unpaid 
to him the ſaid defendant as aforeſaid, which ſaid rent 


ſtill remains due and unpaid ; and this he the ſaid de- 
fendant is ready to verify, Wherefore he. prays 
judgment, and a return (72) of the ſaid goods and 


chattels, together with his coſts and charges, to be 
adjudged to him according to the form of the ſtatute 
in ſuch caſe made and provided, &. 


© (71) In conuſance, it is * well acknowledges.” —_ 
(72) This alludes to the nature of the execution. 
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E CHAPTER 11. 

WW PLAINTIFF PLEA 5 in BAR. 
- Preliminary Obſervations. , : ü 15 5 


1 "HE . 1 delivered is avowry, 5 
1 with notice to plead thereon as in other caſes, 
the next ſtep taken by the ik is to plead in bar, 
and herein he- has all. common to a 
defendant in other reſpects, as he-may take iſſue on 
any point in the avowry, or demur, or plead. in-bar 
ſpecially, advancing ſome new Tots aro as the 


nature 'of this caſe, may rec 2. 
| But let it be oblevel, r che the paintiff in . 
can in no caſe compel the defendant to ſet forth » 
titl mſelf ad #753: as ſu 
| che 0 2 388 088 f. freeh 5 or inſtance ww; . 
if that fact be proved, it then becomes evident that 
the defendant had no right to diſtrain: but as the ſet- 
ting out titles in ꝑ leadings, is ſomewhat difficult, and 
at all times expenſive, it is rarely done. 
Indeed à ſpecial plea never ſhould be drawn in any | 
caſe wherein a general one; will anſwer the purpoſe. 
The fact ſtated in our avowry was a demiſe at a 
yearly rent of 1001. to this the general iſſue is non 
demiſit, i that the defendant made no ſuch demiſe,” 
and this upon the trial anſwers every purpoſe of the 
plaintiff ;; except that of recovering damages for the 
treſpaſs, . Becauſe, if the defendant be unable to 
prove the letting by hith, and hiring by the plaintiff, 
the latter of courſe muſt have a verdict, in which the 
damages can be only nominal, as a ſhilling for in- 
Nance; and a future action may be brought to reco- 
ver * for oi * z but I ſee nd reaſon, C 
the 
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the attornies agree 
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 Plaighf, 
be clear, ah it be * to ſet it 
| Wit ſhould not be ſet out, where ſo groſs a 
treſpaſs is committed, as for one mut to ſelze the 
goods of another, having no On: whatever to the | 
' premiſes (73). | 
However it muſt be oma, nine times in 
when goods are ſeiſed, they are really ſo for x in con, 5 
due; ill if there be nothing due, or where the 
rent has been paid, it is right t Garthe 9 tenant ſhould 
have a means of defending himſelf, ſo that the truth 
or falſehood of his aſſertions may. appear upon the 
trial. In caſes therefore where a demiſe to the 
plaintiff has been made, the moſt common plea in 
bar of the defendant is . nothing in arrear,” which 
is the general iſſue to the ſecond fact ſtated i in our 
arge we ſhall therefore ſelec that for our 


Particular Example ( 7 4). "I 
N. othing i in amar. Us 


And thi faid plaintiff ſaith, that by any e by 
the ſaid defendant in his ſaid avowry above alledged, 


(73) An inſtance of this kind I once knew. A gentle- 
man who had been formerly in the navy, but having retired 
upon his half pay, purchaſed a houſe for his own reſidence; ſeven 
years after a fellow came, to whom he was a total ſtranger, and 
faid it was his houſe, demanding near 200 J. for rent. It is na- 
tural to ſuppoſe that my friend treated the new;acquaintance not 
very civilly, but told him to go about his buſineſs; however, in 

a few days after, an attorney applied to him, and actually diſ- 
trained his goods to near the above amount; upon which he was 
under the neceſſity of replevyin them, and on the trial of the 

action, had a verdid upon the iſſue joined on the plea of non de- 
mifit, with one ſhilling damages only. 

(74) If money be owing from the landlord to the tenant, this 
ſhould be pleaded ſpecially, befides nothing in arrear, as the lat- 
ter applies to the rent Ng But TOE Set” Of in * nn. 
nes; of : þ 5 

ne 


. | Plaintiff. 


he ought not in his own right to avow theTaking of  - 
the ſaid goods and chattels in the ſaid mefſuage ana 
dwelling houſe, in which, &c. to be juſt; becauſe as ; .- 
to the Fid ſum of 50/7. in the ſaid avowry mention 
ed above, and ſuppaſed to be due and in artear to te 
ſaid defendant, for one half yearly payment, ending 
on the feaſt day of St. John ibe Baptiſt, in the ſaid _ 
year of our lord the now king, he the ſaid plaintiff 20 
faith, that nothing of the ſaid rent at the time of the — 
taking, &c, was in arrear and unpaid, as by the ſaid N 
avowry is above ſuppoſed, (and concluding to te 


Nete. On the trial of this iſſue, according to our example, the 

defendant, and not the plaintiff, holds the affirmative ſide of tho 
queſtion; and therefore his junior counſel firſt opens the plead- 
ings: then the ſenior ſtates the caſe to the court and jury, 
and the trial proceeds as in other caſes, 'with no other dif- + 
ference, except that in this iſſue the.defendant is conſidered in 7 4 

the nature of plaintiff, for whom we ſhall ſuppoſe a verdict to 


þe given, and thus proceed to execution. 100 
Ses Defendant, Chapter III. 
5 | 
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0 BXECUTION 


ſhare him, which he had before diftreiried, the 


1 Verde an aſſignment can be taken of the replevin 
bond,“ the execution ſhould be got returned by the 
ſherif, 86 elongala, mm the e Sc. are re⸗ 


moped, 1 F 
N _ tart ſuffer himſelf 6 to be non "profiled, the 
3 55 u enter up judgment, vrô r#ern haben, 


making a ſuggeſtion in the zature of an avowry or conuſance, 


to aſcertain to the court the cauſe of diftreſs, and then he . 


muſt execute a writ of inquiry, that the ſum due may be aſcer- 
tained before he ſigns final judgment. So that Non Pros in Re- 
plevin, the reader will obſerve is ſimilar! to hs & ot ond 


in other caſes. 


4750 At the 7 Wk time PV defendant may 605 out further 
execution by ca. ſa. fi. fa. Sc. for his coſts. | 


"HE execution. is the wtit of retorno' Buda, | 
75) that is for the plaintiff. to have the goods | 


digte by the trial being deemed legal; bur if the | 
pods be made away with, as is ſometimes'the caſe, 
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Preliminary Obſervations. 


*<C Ss + 


* now are; they 
to do the ſame. | 
The nature of the action of ejectment is equally 
with that of aſſumpſit well worth the reader's atten- 
tion; by the latter perſonal property, from the 
FT | Ho ſmalleſt 


* 


- 


CHAPTER L 
of * * 1 E . 


5 Preliminary Obſervations.” . 
Warnavzn « tenant is ſerved. with g * 


claration in eje&ment, he ſhould without 
delay, deliver it to his landlord, for he is liable to 
forfeit three years rent in caſe of neglecte. 
And the landlord by leave of the court, may be 
made defendant inſtead of his tenant; (73) ſo indeed 
may any other perſon; claiming title either to the 
whole or part. . 
That the landlord may appear either by himſelk. 


or jointly with the tenant, a brief to move for that 


| Purpoſe is given to counſel, and leave is granted of 
courſe, on condition that he enter into the uſual 


rule of confeſſing . leaſe, entry and ouſter; and 


there is no need of any affidavit, but the rule is 
drawn up at the clerk of the rules, a copy made of 
it, and annexed to the plea; to which 1 1s allo. added 
the common conſent rule. fa 


/ 


Note _ Generally ſpeaking. no perſon ca can be any gainer, 1 1 
appearing 27 le to the notice; indeed this is a rule 
5 ids good in moſt caſes, it being the duty of every ci- 
tizen when called into law, immediately to obey the ſummons. 


In caſe of ejectment, if appearance be neglected, 
judgment may be obtained againſt Richard Roe the 
caſual ejector, and the occupier of the premiſes of | 
_ 18 turned out of poſſeſſion by the heriff. 
5 i (73) 11 G. II. 2. 19. owing 
© The 
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former, any eftate of value, however great or mi- 


may be recovered. 
Ĩ!ue ſtatutę of Rande i is twenty years; but any 
entry made within that time faves it., Entry is 


_ effected by laying hold of the latch of a door, or 
taking a-piece of earth in your hand, according as 


the eſtate may be, either houſe or land, or both, 
- declaring at the ſame time 'the purpoſe for which 
ſuch act as done; and when the eſtate is in different 


. ok F 
n 4 
ts, * 4 95 T 
* 4 * 
* 4% 2873 . 
10 EIT 224 
1 * 1 ee bY 7 
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dmalellt to the greateſt amount is 3 We 


a, 


nute, or of a tenure for ever, for lite, er for years, : 


4 counties, different entries ſhould 5 made; the like, 


I if it be let to different tenants. (76 70) 


Nats. This caim holds good wy # year and a a diy; ind any 
wy 8 * 


* . 45 


In bringing this e the firſt thing | to be 10 


ſerved is, « whether there be a tenant in polſtfiian,” - 


' becauſe if the premiſes be totally _ a leafe 
muſt be made of them to ſome actual perſon; (7 
who in conſequence of it enters on, ths eſtate; and 


. entry and ouſter is complete. 


= This the reader will obſerve is altogthe but « 


FT of 11 


- being turned out by ſome third perſon; the afaual 


32 


VWote. At e r time of Galli and 4 the leafe "qe 5 
E. ted by 


the land to the leflee, by the owtier ot his attorney appoin 
Etter under ſeal; a fourth perſon delivers a pods 1. in ged. 
ment to the third perſon, who tur ned the ſecond or leſſee cut. 


4599: Ser Black. Com. 3 17. fy 


(77) But whether the raiſes Be ce6ayARd 6 or tab; if 0 hi 
action be to recover poſſeſſion for non payment of rent, under 
the ſtat. of the fourth of G. II. there LET no actual leaſe, Cc, 
to be made, but the declaration needs onlx be ſtuck upon the 
door, or when the 3 is in land on ſome notorious rr 


thereof. "BE 
A. . an 


The action therefors, the reader will dbſetve is in the nature 'of 


The feſt obje& of 1 on che ain: of 3 
declaration, ought to be the court in which the 9 7 
action was commenced; and if in B. R. whether by .. - 
dill or original, the blank rule for B. R. may be 
bought at the ſtationers, but for the C. P. it is to be 
. only of the ſecondary. If proceedings be im 
| . bill, the appearance is entered with the 
x 35 common bails, if by original with the 
flacer, and if in C. B. with the ſtatin of the proper 
county, who ſtamps, the rule, and in B. R. the rule, 
Sc. is left at one of the judge's chambers; but 1 in Fe 
C. P. with the Prothonotary. 
The appearing and pleading although diſtinc i in 
themſelves, are yet done at one and the ſame time. 
But let us proceed to an example of the mode of ß 
appearing and pleading by the tenant in poſſeſſionn, 
. the Wann to have been by original. 8 


PARTICULAR EXAMPLES * 


men Term in the irg, Send Year: of \ eus, 4 ar 
| | | George III. 


ec ad ws. 


[Barts to 3 Dor « on 0 demiſe of Fobnſon. „ 
againſt Roe, for two meſſuages, two barns, two — 
ſtabjes, 1000 acres of arable land, and goo acresof + | | 
paſture, at A. in the county of Aerts. % dE * i 
It is ordered by conſent of the attornies for both * | 

parties, that James Thomſon be made defendant, in- 

the ſtead of the now defendant Richard Roe; and do 

forthwith appear at the ſuit of the plaintiff Hs (75) and 


674) If the action be to recover only a part; ſay par? of the” 
premiſes expreſſed i in the declaration, 2 : 
(75) If FO: add, — Be.” 9 5 
receive | 


= FAS 0 s - ; p 
192 EET ENE. 
| | 


| Platt ſe 
| 2 88865 of Ueſpal for this Sed OMT? 5 But as it does not 
fo often happen that eſtates are found without owners, as with, we 
ſhall ſelect for our example the mode of proceeding, when the 
eſtate is in ſome perſon's poſſeflion, In ſuch caſe, no part of 
this former fiction of leaſe, ka try and ouſter is nſed; but another 


fiction, wherein the leaſe, entry 2. ouſter are not actuall = | 


. but only ſuppoſed ſo to be, and muſt therefore be con 
rule of court, ſo that in Fs it * be called one ä mou 
another, (78) 


Jet us however ject to our 


PARTICULAR EXAMPLE. 5 


2 4 "Declaration. ( 79). 


1 : 4 


Ptinted forms are to "A bought at the e 
in the filling up the blanks of which, the ng | 
things are neceſſary to be obſerved. | 
iſt, The venue muſt be laid i in the county where- | 
in the eſtate lies. Es. 77 
2d. The day of the commencement of the 4 
- mult be after the title of the leſſor (80) of the * 


( 78) As ſome of my readers like Den Quixote's cquire * 
may wiſh to know who was the firſt tumbler; it is my duty to 
inform him, it was Lord Chief Juſtice Rolle, who fat in the 
court of King's Bench (1) during the exile of King Charles II. 
who contrived what Blackſtone calls this ſtring of legal fictions. 
579) This in ejectment is the fr/ proceeding, no writ being 
neceſlary whether by original or by bill, and the former _ought 
always to be preferred, becauſe in caſe error be brought, it muſt 
be in parliament i in the firſt inſtance. 

(80) This is the perſon, who actually claims the eſtate, but 
he does not bring the action in his own name, but in that of 
Fohn Doe, of whom we have often had occaſion to ſpeak as a 
hiQtitious perſon; the defendant is likewiſe ſicitiaus being Richard 
Koe. The ſtyle of the cauſe is therefore us on miſe of 
* B. an Roe. | 


05 Then called the court of upper bench. Wk 
oY 
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12. or THE) * 2. n _ 
Binde, ö 


receive A 8 in an. ho; « of * and. 
eje&ment? for the premiſes in queſtion, and forth- - 
with plead thereto, “ not guily; and upon the 4 
trial of the iſſue, confeſs & Kale, entry and ouſter, 
and inſiſt upon the title only, otherwiſe let jadg- - 
ment be entered for the plaintiff, againſt the now 
defendant Richard Roe by default; ; and if upon the 
trial of the iſſue, the ſaid James Tbompſon ſhall not 
confeſs leaſe, entry and ouſter, whereby the plain- 
tiff ſhall not be able further to proſecute his writ 
(76) againſt the ſaid James Thompſon, then no coſts 
hall be allowed for not proſecuting the ſame; but 
the ſaid James 7. bompſon ſhall pay coſts to the pldin- 
tiff in that caſe, to be taxed: and it is further or- 
dered, that if upon the trial of the ſaid iſſue, 2 ver- 
dict ſhall be given 2 * the ſaid James Thompſon, or 
if it ſhall happen that the plaintiff ſhall not proſe- 
cute his ſaid: writ, for any other cauſe, than for not 
confeſſing leaſe, entry and ouſter: then the leſſor of 
.the plaintiff ſhall 76 y to the ſaid James 7 . 


coſts i in a beha 10 * e | 
3 8 Bð the Court. 1 
We Ae ſor the Plains 


— for the defendant. 2 


The plea muſt bk the General Ive, „% Not 
Guilty,” ” ap expertied. in the rule, to e it in l- 


ways annexed.” Wy 
F Then an appearance is s entered. wich the fl, 
u, 
L Herts. f ] Appearance for James 2 at” 
the ſuit of Jobn Doe, on the denn, 6 | 
 Tobujon, 4 „„ 
(76) it by by, fay, „ene, 3 


| @ 2h 0 weg be befofe te ſuppoſed | 3 


| declaration as of the p 1 term. 
| 0 


K r 16d, eee the — an! de non- 


ad. The ama of the 
e title accrue in Vacation, you may TT the ; 


"3th. The eftare muſt be defcribed with Rildent | 
accuracy, that the Heriff in caſe it be recovered | 


way know what he 8 Hos to take in execution, to 


3 4 the _— of the * For 9 in 8 
p 0 „ 


* 


- Ay the md of the «Sacha is e the ron 
ing notice, ViZ. ; 


M. James Thompſon, 6% 


1 am informed that you are in oofleflion of or 
claim title to the premiſes mentioned in this de- 


cClaration of emen, or to ſome part thereof; 


and I being ſued in this action as a cafual ejector, 
and having no claim or title, do adviſe you to ap- 
pear next Hilary term, (83) in his majeſty's court 
of King's Bencb, by ſome attorney of that court, 


| and then knd there by a W to be made of the ſame 


(81). Inthe aftion brooght aRorwands for bye profty; the | 
plaintiff cannot recover for any longer time, than from the com- 


mencement of the ſuppoſed leaſe, Whatever he may be otherwiſe 


entitled to; it is therefore the proper way to lay it directly after 
the claimant's title accrued : but leſt there be any miſtake re- 
ſpecting this point, the ſpecial pleaders uſually lay two demiſes, 
which —— of doing the buſineſs renders the e 


| double the length. 


(82) The name of the tenant in poſſeſſion. 

1.83) If the premifes be fituate in London or e te 
notice to appear ſhould be the firſtday of the ſucceeding term; 
but if in the country, to appear as of the term generally, our 
notice therefore ſappotes 5 to have been laid in the coun- 


7 | court, 


the flacy having ſigned the rule, and written on le 
» appearance entered, the atto | 


3 
* > 5 j ; 
N 15 * : * * — 
2 * q 3 0 ; : N 5 
* 44 
Ad bs 44 - 8 4 $48 . 1 4 - 
a 1 8 : F \ : N 
9 4 % 1 . 2 
4 NET, / % ; 
4 — A 
2 P 4 * 7 T9 = 2 * a 4 : y 
. ; 5 7 8 1 - 
; 4 
- = 5 1 5 "Ph x 4 . 
* & 4 1 F 8 4 * \ 7 * $ ; * 
5 * 4 * 1 7 jp; . . . 
. ” * \ * »*, —— e 
| 
4 
. 
: * * - - by 7 
; 8 1 \ CO. 
k * 8 * 2. 1 * N a its 
. : { * * * R Ht 3 * * AF: 7 5 1 | 
4 * . 7 
Sy I * by 
2 (7 > / 
* Py - * Ga 
4 9 8 TC. 


4 1 * #44 M's - * 27 5 7 - 4 44 4 1 . * N 
b FP” 42 "5 * 1 3 . # * * 2 1 4 7 N * y 10 ö 
* f — * . © He 
r * 4 * * . 7 1 ” * 0 "a * * F 4 : 
* 5 ; # 6 #4 4 * * „ 4 7 23 7 
9 ” a K 4 * 3 7 


o o 
S + * A : . > 
* A 1 
4 4 2 4 *- * * T *. * 4 x 7 
* 2 * ” * — * > * ry 
V 4 . 5 s * S2 # * 

f oo MM Adio ds” $i, ' _ / * 
7 a ; 

. e - * 9 
n 83 1 "Ly" * 4 3 * ; 0 7 2 

1 * o © 
A * * 3 1 . 5 . , # .* 4 5 : A 

\ 1 4 A ” x \ 

C ; » — " * 4 

* 

1 8 * - * * * - 3 

7 : " - 

J 1 . * * - 


* 
f J ) 4 bt 
1 * 1 
* , A why ” 
} * 
* „ 4 a 1 : 
. 1 R 9 50 * : oy 
* * * * A 7 * * # i 1 
. i : a , 
, * 
, - 
” : ö 
” * p 
* 1 5 ; / 8 1 * 4, * * 7 k L 
; * - "I P % . * * » ; * : s 3. ® , * 
* > f ” 4 g * * * Q - 
* z ; 
+ « 
- * * * 0 , f 
1 0 * & * # * P ks „ + $ is " 5 1 F 
* 1 * n a ” « J 6 me 7 
d * % * % 
0 * - . x 
* * * . * 8 1 1 1 ” „ EE 4 
2929 + 7 * * 4 - * c 95S ig 2 5 ö . . 4 
"4 4 
4x 
* „ * ., *, 4 | 
[4 "+ . - i 4 * 7% — Fl MM” 2 - >, * 4 
3 * ®..4 e 0 of Bt - * * 
g i - a 
« N 4 
1 1 45 i Fe 5 
s je - * - : " 
" - , 5 , 1 . 23 * —— * * * — 1 * 
* = 7 * j 1 1 
: | ? : 88 * # . 
* 9 2 
p Y 2 od .. $ * 6 x „ 
* 11 „ - + " +» F , * SiS FR" . 5 6 . ” _ 6 5 
o * . * N - a 4 . » 4 
„ 
o 
1 L * 4 ? * . „ 
\ * - # » PR” 4 4 
3 3 k #3 - 2 N : 
— j % : ; 
3 \ 4 
x * # 
* 
f N . 4 * 
* . 3 Fe 1 4 
* 5 # + 1 2 
. . K a! | 
5 * * 
* 4 p - L bs * 8 \ if 7 
, > 5 
- . 5 
* 1 0 0 ; ; 
4 + þ o 3 . . hs 1 2 
* * + 8 


"3 _ — 
- 
* 
” 
— 
. 
8 
. 
* 
= 
wad 
a 
* 
% - 
Sz 
% 
* 
1 
1 
bo 


* 7 ; ” * * " 7 
8 
p y * * „ z * . - . 
" * * * * 4 4 : » 
- . k 
A * * 5 1 * ' * » 1 4 * N 
, 4 4 
k =» 4 
2 , 
* of „ 9 


„ pom 1 
ang” | n 


court, 8 yourſelf to be made deſendant in my 
lead, atherwiſe 1 ſhall ſuffer Judgment; to, be en. 
tered: * * and u ou de n out a 


: 1 1 . 
n EIA Your loving friend. RR 
„ "Rn 5 Richard Roe (89) 
[2 Os of the month.) FFC 


2. of the Delivery: 


The . * notice onght to be * 
ally ſerved on the tenant in poſſeſſion, yet if he can- 
not be found, ſervice on his wife, ſon or daughter 

will do; and it ſhould be before the Eſſoin day, or 
the tenant is not bound to plead till the term after 
that named i in the notice. - 


© Ste Defendant, Chapter EN 


3. of the Ihe 


This is made up, of the ſame: term, with the plea, 
| but without a memorandum, when by original; but 


with one if by bill, and inſerting in either caſe the 


real defendant's name inftead of that of the caſual 
ejector. and ſay, of a, plea of treſpaſs and eject- 
ment,” in-all other reſpects it is the ſame as in our 
example in aſſumpſit, in the firſt part of this work; 
8 only of courſe as the pleadings differ. 


Nete. As the notice of trial ade and n 
reſulting therefrom, are ſimilar to other cafes, we refer the rea- 
der to our example in Aſſumpſit. P. 46. 

(84) But in caſe the premiſes be uneccupied the cjettor ought 
tobe ſome real perſon as well as the eſſe. 10 | 
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uſually either a ca. ſa. or 
he may have a ca. /as or fi. fa- 
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ſubſtance, analogous to other ti in ſhort. it 
a 51 us executions z.1n ſhort, it 


the King's letter to the ſheriff commanding kim 
to deliver Ws eſtate to the victorious pay * 
which, an additional execution is taken out, b 
ther a ri. fa. in the common 
for. the coſts; and if the verdict be for 
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CHAPTER 1 
3 Of Procecding in Biesen: by Fenn 


ee k. ew hwy Fn. 75 


2 


HEN half ayear's: rent (85) is in ee 
and no ſufficient diſtreſs oan be had upo⁹mm 
tte promiſes, (86) che landlord having power of 

re- entry, (87) may bring an ejectment ta turn th 
eceenant out of poſſeſſiogn. As to the mode of pro- 
5 ceeding, it is the ſame as in other caſes, except kant 

whether the premiſes be occupied or empty, no 
| actual leaſe, entry or ouſter is made, but neverthe- 
4 leſs confeſſed by rule ao to our 3 
£ above. See Tenant. 


* A £ 
" ae os * aA 


| (85) (86) (87) Theſe 3 muſt be revel ü ypon the 

E ' trial; for which reaſon power of re-entry ſhould always be re- 

A ' ſerved in leaſes. and agreements. For 2 jud judgment be even 

| _ ſuffered, by default, ftill an affidayit of theſe muſt be made 
before i it can be figned, e 


— 


TENANT may prevent bimſelf 
e) 1. e. he may prefervs nig Ye 


wy * * T : 95 ws ME . % „ 8 9 


* 1 


Peyins the rent and coſts before exe 


- * 2 o 
v5 * FP * P 9 4 — * f 4 * © 8 * x 3 . * . 


4 % 74 


5 * * * 1 7 "= 


my t in fix months, he may f 


4” 
* 


2.0 any time within i it's 

Fo in equity for relicf, but in ſuch caſe he 
into court (within forty days after the lai 

rd bas put in his anſwer) ſo. much rent and co 

25 "i landlord ſwears to be due, there to-remain _ 

till a hearing ; when the tenant may be relieved ay 8 
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NR. e Judgment again the cod Har : 


FPHIS cannot be ſigned Wen a motion 
1 (88) being firſt made for jodgmentagaind the 

caſtial ejector, upon which a rule i is drawn up, 
that unleſs the tenant” appear within the tume men- 

_ tioned therein judgment may be figned.., 
Ikn his motjon muſt be grounded upon an affidavit 
| _ [89) of che ſervice of the copy of the declaration, 
and alſo of the three facts juſt mentioned (if eject- 

ment be for rent in Wang The counſel puts his 
name to the declaration, and gives it to the clerk of 
| —— rules in B. * or ſecondary in in C. P. with the 
„ davit. 
The above motion may be 855 li the ellate be 
in Londen or  Miadleſes ) the * day of the t. 1 
(88) But firſt the ations attorney mould be at the fila- 
cer's for the defendant” s appearance. 


* (89) This affidavit i is well worthy the reader's n 
it is analogous to that in other actions, wherein after ſervice of 
proceſs the defendant neglecting to appear, the plaintiff files an 

| i app arance for him, but before which ſome perſon muſt make 
: davit of the due ſeryice of proceſs; ſo that hence reſults that 
admirable principle of the Engliſh law, that no man can be de- 
7M pres of his liberty, (1) without evidence of a proper ſervice of 
me proceeding upon him, nor can his property in any way be 
touched, and herein the courts agree, the practice being juſt and 
uniform. What therefore we want as improvement in the prac- 
tice of our law is, that when a defendant is arreſted, he ought 
not to be ſo long detained before his cauſe is decided. or 
ſhould the plaintiff be put to ſo heavy an expenſe before a deci- 
fion can b be obtained. See Arreſt in tae third part of this wark. 


a (.) Except by ret. and re then an affidavit muſt be . 
1 = of the * mY 25 
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-EJECTMENT: 


and the't tenant has but four days after to appear 
incluſive; but if not made before the four laſt days 


of, term, he has then till two days after the Effoin wok 


day of the . term. 1 


5 ROY 5 x, 
* A diſtinction RES 13 to be e very r 
the part of the claimant of the eſtate to be 1 z that is, as to 
the time which the- defendant has to plead, provided the venue 
be laid in any other county than Lenden * Maddlekes ; for al- 
though the notice to plead be in Zaſfer or Michaelmas term, yet 
the tenant has till four days after the ſubſequent term, becauſe 
they are iſſuable terms, i. e. thoſe terms before the aſſizes, and 
in counties where the afſizes are held only once a year, defendant 
has till four days after the. concluſion of the iſſuable term 
ceding ſuch aflize. Hence the reader may collect this be e 


, 
* 


that the law is contented, ſo the plea be delivered at any 


time within four days after the term, next before the aſſizes, 
* in which the action is intended to be tried. The declaration 
* being howeyer delivered before the Efloin day of "> OO 
os 2 the th 1s * to * in 5 


* : 
. 


22 * gal. Bee 
The plaintiff muſt therefor regulate his motion. 
for judgment accordingly. 
The next object of our e is, when he. 
muſt move for it, which in B. R, is the ſame term . 
in which the defendant was required to appear; but 


in C. P. if the notice were to appear in Zafter or 


Michaelmas term, there is no T RENE to move til We 
next Wuable 1 155 ü 


— 


Note 1. If the notice be to appear in i Eilary of Triad, 
the motion may be made the Dart of term. : 


Note 2. If the tenant neglect to appear according to the . | 
obtained by motion, 0 = plead TT be given. 


Note 3. It is impoſlible to quit the- ſabjeR of cjoftment, | 
without admiring how beautiful and fimple the action would be, 
were it brought originally in the name of the proper claimant 
againſt the proper tenant of the eſtate, and ** with 
the rw to — leaſe, ua and ouſter, | | 


* 
= ; " * 0 — . 
2 * \ - . 
3 . 1 1 n 
o * E 4 * 
* 1 . 4 . 
* - = - — 6 „ 
: — 7 *s 4 
* 2 $ 
* =» - 
5 2 4 « * 4 7 & % * * { : 


* * * — : 
* = 3 £ * 
* j L * h ” , * , 5 4 1 ths 
\ , 2 HP 1 18 l 3 & 15% IE — # 
4: » . * 9 . k $ 
i ; . ; = * 
4 . , . 4 . 2 , ” 
3 - * 9 * F.-Y * 2 4 ng - * = Ss 4 
\ , 1 : " , 4 , 
N * - * * ” * 7 
5 ' : 4 = "4 7 98 — ; 3 
- - - $ ©4 g . * 8 + =# » 4 4 * L FI 
ö 0 1 r 4 4 ' * # R 4", 
* * "+ A * p 
by ? — © > # x 4 : F gy - 7 * 
N * 5 ; : 4 *4 * » 3 4 4 
1 2 , 
* 1 - : ny | , A 
* 1 £ 4 * 7 * " . 4 A "7 . 1 
4 n A a4 — * s Þ 9 z " 2 * 1 * yy i4 
* , , * «4 1 
2 — * 4 
4 8 1 1 5 8 2 1 
4 " x * "0 22 wil ih 5s ©” — {24 — pe 4 7 1 # Ws. 
x - +4 . ” * 7 ＋ 
* Cc by . 
. + ; e, R 
d 1 1 . 5 ba. 7, > 
** A * E 2 3 . 4 * E 3 is bs * 7 . 4 -< 2 \ 
; * * II £ 
— % * * 1 1 * Aa . 
{ 1 — mY N 
* . 1 
3 : . — 1 — , - * 5 4 wy * * gs - 
. - * q bd * 4 o 
| * 99 * 1 i «& 9 . 5 
i . : * A "WE fs 1 
% . 3 * 
T xz fy 9 
8 * 
8 ; F * 8 1 4 
* * * 9 
* f 7 +. 2 e + 
* * 
. — * + # * 7 ip « 52 * 
* 11 « 3 
* * oy 
©. * * . 
13 4.5 54 LING ? 
5 1 2 : „ 233 » 4 . nh 4 
« * ” , F ; 5 
- * « . a D g g 4 F 
; # * x p 0 $94 > ; 2 x * o 
: - s hd LA 132 x & * + « - by 3 "TON. 26:8, * 
. « G \ g 8 . 7 1 123 Too” Os as of 9 2 eee 
y 5 — va X A : 2 2 N J 8 3 | 
* 4 * 2 * Y » 
: - * - £ 7 1 
4 — 1 = 
a . » ; $ 
[ * 5 k * 5 7 ? 
p # * * £ — 1 4 n 2 ” - 1 —_ k 4 . Gy 8 + 4 
| c | „ Wk 5 #5 rot 2 S | 
. 3 >, Fg FL 29 Hs 
1 | a 4 7 * * e , \ * 
8 . " : 
j / o * y 
—— 4 as $ 
7 * 
F 4 1 \ * 
* y : 
92 i 1 < * 4 - 
4 4, + . * 5% 1% * * 
= . / 4 8 f 
L . 4 . 
* 9 U 
0 5 7 
{ * , ”# 4 ww s M5 "uy * 5 o 
- * * 
& c 
L - , 
wo * * . * 1 
# N j * „ 5 
} 3 4 * as ; bv + \ ” * * 3 \ * * * 
- . _ * 75 * 
N 0 1 „ ” 
4 a P P e o , = „ 4 * 558 a * '£ * 
» , n ” 4 : * 1 a 141 5 » of» „ 1 
1 2 1 
[ * 2 * * - ' 8 4 o 
3 E55 0 0 , - $54 2/4; a 114 
1 4 12 2 7 
1 ? od » * * a 4 Was —_ 7 FE 4 k » F 
[ ** , x . , de . 
0 N * 2 10 — * 
1 * 1 . 4 4 . Fg 
| N 5 7 as - * — 0 
10 A n 4 CE.» * 4 4 4 * * 1 v% * * - . o # : 
+ 4# bd , * 
4 . j 8 
N e N C [ 1 
„ - P ? - 1 y 5 l 
* yy : » * + * - * * * * & av — w * 
4 # 4 » . G P P 
. : * * ” 
y . Z e es ; N 
b = -. 
. * 4 1 + by 4S * — 
15 4 / 
8 # * 
1 
— 5 g 
% , . * 
> 1 5 1 4 * 
- - 4 4 
*, > 4 
Y \ — py , 4 * 4 * » * £ * A . 
|: » 
/ 8 5 - : \ by 
- 8 F a «4 : « bs 2 . 
4 . * N 1 
4 4 
- 
4 1 
" 4 * : 
, * 5 1 ; 4 4 a 
* . © * . 


* p — 
* . * 
F . * U * * 1 F * 
* 5 * = A . = 
J , 
by 4 ** „ 
: >. £ 4 : ; 2 F 0 
1 7 * * 4 3 2 * 
3 . 
- 8 bs * 
# > G : r « . f _ PI Uo 1 * 
5 * * 8 9 E , o 
- / . . 6 5 I * 
Y . $ AS ie © % * - * * i N 0 
i : "5 & 
— 8 w # 
— * ” — 


331080 „ F . „ * * — Sh 
£ * . 


— SS on CS age et op ode Et a ha _ „ * | * 
* A 2 15 * 7 9 5 75 v4 * 5 */ 5 * UE 1 1 , E 9 by 8 F by hd TOE LA 1 * . * MEER 8 
| LEAs 1 + 8 5 . * * * OE 888 * By” 
* "1 2 . £ - g | = 1 1 33 8 2 J g. g 
. 25 | : 4 p * 1 8 5 Ve 
3 TY | 94 : 
* 5 ID „ | 
Fl 78 35 A * =Y * N 1 * 0 * 
. 2 . 4 i : 
* 8 | 5 ; N * 774 74 7 8 3 F 
£ e * L o * 222 4 4 „ r \ — 1. ; 
. 4 k 4,4 1 9 3 43 I o Y ; 
* 0 „ 
4 » ky * * | | A * * 1 1 i ; AF! * as <1 mY In OY To 
ws 13 
Aue HABETIC AL ena! P T ER. 
W151 2 > * A As 1 * 
2 * « , q 
Containing all (kale Matters which winks: have ds- 
ranged ibe . wed For Fark,” had INE ate, 
ee 514.0 | 
. f * e 1 4 7 q . 
Txt 7 : as 4, 1 N E 8 43 — 4 * . f 5 g Feds g W g 
LN * 5 , 8 os 
N 9 „ , 
75 ABA Do NAME EN 7. 5 
] \ 
c BE SLEE 18 ; Fd BY SY 2 a $468 6.4 7 8 * A > 7 A i 
11 . N © + F, 4 — bas 14 24S 2 Wt i 
\ 44, ; 
| HE owner of 8 flip is noventidad 9 1 8 
don her, unleſs at 3 of the voyage, 
here ave been a' {otal loſs; and if the ſhip arrive 


afe the cincumſlance of ber not being worth te- 
E will not make the Joſs /o/al. The deſendant 

ad inſured on the Friendſbip from Wyberg io Lynn 
1001. for two guingss, and having affered to pay - , 
the plaintiff 481. the amount of the damage ſuſtain= 
ed, be refuſed it, and brought his action: when de- 
fendant paid the money into court and Af the | 
tender. The jury gave a | fpecial verdict « that the 
damages did not exceed Ur fur,” which the court 
afterwards. affirmed upon the ground, that the re- 
maining materials mi 7 make up the full 100. 


Cazele * others V. Barbe. Term. af} 1. - 1 . 
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ABATEMENT. KO 


* ; * 


| When the cauſe of ans ariſes ex delio, as in . 
| aſſault, ſlander, Gr. where the injury is Ae | 
againft the-perfon, the ſuit abates by the death of 


* 


| either plaintiff or defendant; but in perſonal actions, 
8 injuries done to the Property, ie is differ- . 
U "ES - 


as aipAneTICAL cHaprim. 


ent; for ſuppoſe there be two plaintiffs, and one die : | 


between the time of any one proceeding, and that 
of the next, the rule i is for the ſurvivor to enter a 


ſuggeſtion upon the record of that fact; by which 


. means, the intereſt of the deceaſed devolyes on him, 
or upon the deceaſed's executor or other repreſen-" 


tative. 18405 1 thereto, as TRE. . may be, f 
eordingly. - OS 


- ub 8 to 1 in | toned no o Cai 
cen abate unleſs the cauſe wherefore it ought be 
' pleaded; and the plea muſt be delivered within four 


days after delivery of declaration, (1) although zo | 
rule to plead be given, and be * Ki an a. | 


EY davit of the truth 85 its . 
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. The four da Met 6 reg Tk ber tement 


| bars Fire OR peel 


ADMINISTRATOR. 


ET 


* White the . 83 himſelf as en 


ſtrator to abide by an award, touching matters in 


diſpute between his inteſtate and another; and the 


arbitrators award that as. adminiſtrator be ongbt to 


pay, he cannot afterwards plead plene adminiſtravit, 
_ «for by ſubmitting to the award he edemity * 
| * E. ä A | 


1 


'S 


AGENT. 585 W 


* 3 es as s agent * governs, i 1s 
not liable to be ſued Ihn contracts made by him 


e the declaration be fled, it muſt be feſt when as « 
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a debt antecedently due fot goods, and the reiidue 


are to Judge. 
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27 G. W 
Nor is he 1 en even he connec 


by deed. Unwin v. Molſelxy, E. 27 G. Hl. 


1A plaintiff i is bound by the acts of his attomne s 
agent in town. Bas e B. gd SE» HI. K 


— „ 


The 3 of a an annuity, 21 1 r 


thereof money paid at the granting. The grantee 
may recover the whole conſideration in an action for 


money had and received, if the annuity be ſet aſide 


for informality in 13 the . . 
"OO e VNL» wane Ong 


: 170 
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APPRENTICE. 


07 the Proſecution. * 


4 


By the 1 Eliz 44 % No perſon oak to er 


exciſe à trade, who has not ſerved as an apprentice we. 
for ſeven years, on pain of the penalty of 2 l. a | 


month; but this ſtatute is very ſparing]y put in exe- 


cution: in ſhort none, but what were traders at the 


time of the making it, are deemed to come within 
its meaning: and this too muſt be alledged in the 
declaration or indictment, it being one of thoſe 
things for which either proſecution will lie; but 
then only ſuch trades are within the equity of the 
act as require ſkill, of THEY Mr the $a 
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neee 
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in that capacity. . ' Mackealb v. 2 KE. Sg 
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2 T hats 8 1 to be two ne- 
 ._ ecfflary to ſuſtain. the defence fo an nRioh of CO na- 
ture. 1k To ſhew that the trade is of that nature 
24ꝛ⁊ ßs not to require ſo long a ſervitude 3 and zdly. 
| What conſtitutes a good ſervice, if ſkill be deemed 
neceſſary. To anſwer this latter queſtion, the caſe 
needs only be quoted of Peaks v. Jobnſon, H. 1 An. 
at Weſtminfter, Salk. MSS. and ſee  Onflow's Nift 
Peri 185. 'Gn the trial of this cauſe, Lord Chief 
Juſtice Holt quoted the caſe of Zopkins and Zong in 
J. R. wherein on a ſpecial verdict it was adjudged, 
that if a perſon ſerved ſeven years, to any one ex- 
 ._  ercifing a trade, though that perſon had no right to 
| uſe ſuch trade, yet the defendant's having been ems 
ployed in it ſeven years, it is a good ſervice, even 
though he were not indentured. He alſo obſerved 
that if a woman marry a tradefman, and be employ- 
eu in his buſineſs ſeven years, ſne may uſe that trade 
aaſter his death: and alſo, if ſhe marry a ſecond 
' huſband, ſhe may continue to exerciſe ſuch: trade, 
and if the die, her ſecond huſband may theaiconti- 
| Hue to exerciſe it after, provided he were employed 
; in it (even years in his wife's life time. He had 
5 mentioned all theſe opinions to the reit of the judges, 
and they all concurred. 
Upon the whole it appears, that if a man have 
followed a trade ſeven years as maſter, apprentice, 
W | To 2 rneyman, he cannot be ſued upon this ſtatate: 
= | though the plaintiff in this action recover a vers 
=_ : tie, he is not entitled jo any caſts; yet if the verdict 
=_ - 13 5 be againſt him, he muſt pay coſts; and the ſtatute 
= does in no caſe extend to journeymen, indeed if it 
= | didit would be of little uſe, for few of them have 
—_ * money to ſupply informers with, | 


1 3 


1 3 5 | Ne. Tho ain 5 a q ram 1 


That thete are many laws which diſgrace cur *. 
tüte book, is no new prof ofition : but perhaps there 
hardly one fo dif to us aa a trading nation, 


oof of this, the courts have always been extremely 
ide Mdent in putting it into execution: but hät moſt 
ſurpriſes me is, chat the legiſlatore do not repeal it 
entirely: for ſurely it never had its riſe in 7heprenct- 
Plexof Ege conſtitutibn, by which every man bar 
a right to exerciſe bis talents or his fortune, in the way 
nat conducive to his oton intereſt, honour and advantage. 


Conſequently, no legillature under heaven can de- 


termine What any individual may be fit for; nor can 
any legiſlators make him what hey with, any. more 
than a farmer can grow what he likes in his ground; 
for the produce of the foil does not depend an the 
will of hk cultivator, but on the ſupreme will of 


heaven, that has created certain earth, and certain 


dime for certain feed. The ſkilful farmer there- 


fore will always conſider what beſt ſuits his land. 
And thus it'is with man's abilities, which can only 
be known by being brought into action. Fox as to 
any particular employment a man may follow, * | 


will gain buſineſs in it only as he executes his work 


| he will gain in proportion as it is, to the benefit of 
others' to deal with him, for out of mutual intereſt. 
proceeds mutual ſatisfaction. So that there appears 
to the a kind of ſelf phyſic, that will ever core peo- 
ple following the employment they are unfit for, 
without haraſſing the ſubject with thoſe peſts of 
ſociety, < informers.” Beſides; ſuppoſe a man fail 


in one employment, is he on that account to ſtarve, 


by being prevented taking ta another? or on the 


conttary, ſuppoſe him to ſucceed in one employ- 


nt Will man in his W attempt to draw - 
ea, Fe... I. 


3. e . . , . 


dàs the dne undder but preſent conſiderstion. As a 


n RePHaBETICAL' CHAPTER) 
hh the inference, that becauſe he ſucceeded i in one, 1 
=. als | muſt fail -in another? Such. an inference ſurely 
would be a very abfurd one. It is certainly moſt 

probable, that he Who had ſufficient .addreſs: and 

AA ability to comport him well in one line, would be 
* * too prudent not to ſelect another branch, in which . 
be might ſucceed. in like manner, having ocean 
og | to alter his ſituation in life. 

This ſtatute therefore ſeems to me to be rather | 
founded on that law of China, which compels every 
man to continue in his employment, and N it 

to his children; or like that of the ſavages of Ola 
beite, whereby if a man be not born a chief, neither 
 , virtue, nor talents, nor merit, nor fortune can qualify. 

bim. But this is quite contrary to the principles of the 

Engliſh conſtitution, whereby, the loweſt ſubje&t may 

be advanced to the higheſt honours in the ſtate. 

Laus, ſays the preſident Monteſquieu, wich 

« oblige men to continue in their employ ments and 

s tranſmit them to their children, are only caleu- 
* lated for arbitrary countries, where no one either 
“ can, or ought to have emulation.“ But in a free, 
country, every man ſhould be permitted to follow 
that employment, which his own genius and the 
circumſtances of things ſeem to direct to his ad- 
vantage. It is upon this principle, that a free nation 
muſt ever produce the moſt ingenious mechanics, 
the moſt able merchants, the moſt expert anato- 
miſts, the moſt ſkilful phyficians, the moſt accute 
lawyers, and the moſt pious divines; in a word, 
the moſt profound philoſophers, the beſt bred and 
moſt e * wy 
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ARBITRATION. 


This e mode of ſettling diſputes i is elke 
ed thus, the ö firſt enter into a bond or agree-, 


. | 1 ment, 


} 


the whole merits of the buſineſs, but only 
conſideration ſuch things as appear upon ho” Face 


Rr «Pp N 2 Arne * ; * 2 

r . i 5, As Bed 
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8 to abide the award of uſually two voeho er. 


rank Tien. ctiapren.: 209” > 


ſons, « one named by each; and that their ſubmiſſion ok 


to ſuch arbitration may be made a rule of any one 


of his majeſty's courts of record, eee Kat. | 


9 10 Uf W. III. c. 15. 
When the e Hare made their award, if 


'Þ 54 


4 thereof; and in "caſe pe refuſal, dei 
being thereof made, mentioning, when and where 
ſuch demand was made, the court may, be then 
moved, for an attachment for not comp! Ying 1900 


tbe award.” 

But if the Fear have been partially or $i 
minds,” the party aggrieved may move to 
aſide; but i in ſuch' caſe, the court will 9 


TY Vs 
* 2 hg 
* 5 


e into 


of it, and ſuch as go to the n 8 the 
arbitrators. 3 Alk. 2. Bur. 701. 3 W 


Mere. Itis very Weis for the 8 before! 5 
to buſineſs, to N ſome third perſon to be 2 
to ſit along with them and ſettle all differences between them 
as they proceed; indeed it ſhould be made a condition at firſt, 


for it is owing to the neglect of this, that arbitrations are fre- | 
_ quently ſo long ere they are decided; and what is ſo beneficiat 


to all parties, can be objected to by none, though no doubt 
after a the mode of trying things in courts of law, would be: 


"(2 J when u E trial, the matter is referred to arbitration, 5 
an order of ni/# prius is drawn up. | 


« (3) Any application to the court to ſet aſide an award fhould 
be made without delay. | 


oh _— OO 
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Ra ATTACHMENT, wb + 8 


«1 oP 1 is be woe of vidceading MED 4 
for gg pt, as 2 witneſs for yh for not ap- 
Rui dolls ſubpcena, or an attorney to 1 7 4 
to anſwer ſome charge made againſt him of un- 
fair practice, or as we have already obſerved again 
any ** or not complying with the terms of an 
award; and the mement an attachment is granted, | | 
the! roſecution becomes of a criminal nature. 
Th e method of obtaining an attachment is, th 
| ift, A rule to ſhew cauſe is, moved for, © So 
upon an affidavit of certain Kacke, to aut 23 the 
Court to grant this rule niſi," when the party com- 5 
8 againſt has an opportunity within the time 
therein mentioned to mew ſome cauſe, wherefore 
the attachment ought not to iſſue, which if he can- 
not do to the Wüst Rion of the court, it is N 
to e by the rule being made-ablolute, * 


wh 5 Proceedings after the rule, 


Fit: the writ 1 when che Aefontiant I 
either Rand. committed, or put in bail to anſwer 
ko oath certain \ for the ber to be afterwards 


miniſtered to him for the better information of 


| y atories are analogoins to che decla- 
ration in other caſes, or more ptoperly ſpeaking, 
| _ er to the interragating park of, a bill in 


00 Anale ous to & this, are al motions for dae, . 


55 formation, 


'y 


„„ a 


| bara tpn 927 n ene, 


( One 
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* fs 
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equity; FR muſt 0 exhibited. within the firſt four 0 0 : 


days After the return of the writ: and if any interrb“ 


gatory be improper, the defendant may moye the 
court for the proſecutot to air ale Why: it Would = 


not be ſtruck out. - 


_ With regard to the defend pere bs the M. | 16 1 
 terrogatories exhibited, and not bbjected againſt tf 
he can elear himſelf he is diſcharged; if not, he is 


e accordingly (5): and a rang wy be 


1 ? , 4-45 27 15 4 Fut Fn 
wv þ 4 2 $1} 8 Fw i ö 5 2 ; 5 15 FP Js ; 


TY \ATroORNIES.. 2 


aha 9 13 ee Ain 

| 8 115 

e 2. Of ** ceedings by them, Bd, 
. A may ſus by aneh ent of | W e 


inflead 'of wi Nerd writ, in other reſpects the = 
ceedings are much the ſame as. in other caſes; but 


if, before his admiſſion, he ſue out a common writ f 5 


to ſave the ſtatute of limitations, a writ of W 


is not a continuation of it, aud therefore che p. 


co 8 be ſet Anda for 15 8 (. 


5 
FF" 


| Of: Proceedings ben, then for Debt. i 


e 
$4 


When an N Ae owes money, he cannot be ar- 


reſted like another perſon; but a bill muſt be filed 


againſt him in the firſt inſtance, which is in the na- 
ture of a declaration (7), although the firſt pro- 


ceſs; _e which che 8 , 8 in other 
1 | 6. | 


EN 5 1 5 72 
$ 9 4 


8 ) Uſ aally ane or Hh, hi ee TY 
(6) Smith, Outs toc: againſt Boxer, - i 30 G. 3. 42 75 » 


(7) This bill is engroſſed on a treble penny ſtamped parch-. | 


ment, and in the King: Bench filed with the clerk of the decla- 
P 2 8 TT} 


- 


3 


8 * 5 


x "4 


— 


Pl 


7 his individual capacity as a citizen, às if he con- 
. debts with tradeſmen, &ce. but what we ſhall 
now treat of, is the mode of progenmes againſt him 

this is ſum- 


AN LAS. 


wy 7b 2 for unfair Dau towards their Chem. . 


n ; 145 


Abe Bike caſe i is * nature of een 


for mal. practices i in Alm! PETR On 


. PLE : 5 SOS 3910 it 
It may be either a motion fax « a rule. t6-thew 


_—_ why an attachment ſhould not iflue againſt him, 


or why he ſhould not be ftruck off the roll; in 


both caſes the application muſt- be grounded upon 


affidavit of thofe facts, which are deſigned to induce 
the court to grant the rule nit; and unleſs the at- 


' © + ©. torney, by another affidavit, contradict that of the 
party complaining againſt him to the | of x 


the court, the rule is * abſolute FAB. : 


7 20 | | 
4. teh 10 | make 4 uno deliver bis Bil. 


— 
the 209 1 


41 his is a difficulty which often ws to a en. | 


ent; the mode of overcoming it is as follows: 


EFirſt, the client muſt employ anotber. attorney, 


who takes out a judge's ſummons (9) to compel the 


firſt to deliver his bill; at which time the client, or his 


freſh attorney for him, muſt fign the:judge's book, 


engaging to pay whees 1 0 appear ne ST taxatzon x . 


SSH; 
os 


ration; and a copy alſo on a e penny 2 ES, 34 
livered to the defendant, with notice to plead as in other caſes. 
Büt in C. P. the defendant i is not ſerved with a copy of the bill, 


but only a notice that it is filed with the prothonotary, and that 


- unleſs he appear he will be fore-judged, 5. e, ſtruck of theroll, 
But before the bill is filed, the de endant 17 805 be called 4 


the crier in court. 
3 See Attachment. 


(9 
the N been eee 


a — 


„ * 
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The ſummons muſt be in the name of ſome ironic in which | 


and 


* 


A 


„ 
NY Sig? * 


and on the contrary, 9 5 7 5 £4 ; boun 4 * 


refund what he has been overpaid;. but he is not 


obliged to attend till the third ſummons, and of each 25 


a copy muſt be ſerved on him, the origin . 


ing with the new attorney, _ „ 
After the third ſummons the judge wi will grant a an : 


order (10). 


If he fill difobey, notwithſtanding the Iſſuing * 
the order, then, upon affidavit of the ſervice of co- 
pies of the three ſummonſes and order, motion may _ 


de made to have the order made a rule of court, t 
do which leave is granted of courſe; and a copy of 


the rule being ſerved in like manner, and eit 


thereof made, the court may be then moved for a 


rule to ſhew cauſe, why. an attachment. ſhould not : 
iſſue againſt him for contempt; when he becomes 


chargeable ith the coſts of this, and all ſubſequent 


proceedings againſt him, whether he afterwards com>. 


ply with the regueſt of his client or not; for Rey 
diſobedience to the rule i is an inſult to the cqurt. 
The bill being delivered, the freſh attorney 99 oy | 
then take out a ſummons in like manner as before, 
that the bill may bereferred to the maſter for taxation 
in B. R. or to the prothonotary in C. P. who grants 


an appointment for that purpoſe (1 103 and if upon 


taxation the bill be reduèed one ſiath. the attorney 
pays the coſts, commencing with the firſt ſummons; 
but if the reduction of the bill be leſs than a Ow: 
_ then the client has the colts to Pay (12). 9 


(10) 4 "mY faint Res to ſhaw owls why the bill * 95 


ready delivered ſhould not be referred for taxation, the ae 
may notwithſtanding bring his action for the ſame, for pr 
ings are not ſtayed & until the order iſſue.” 

(11) Till now three appointments; but this preſent Faſter” 
Term a rule commences, that if the party do not attend, the 


maſter may proceed ex parte the ſirſt time; but this is'only in B. R. 


(12) But herein the maſter or prothonotary has a diſcretion. 
: 228 Taxation 


% 
t y 


> LN $5. "In * . # A > 
2 * * 
Vp a 
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by 
LE 


WY se ical. char. 


Taxation being over, the party in whoſe behalf | 
the balance appears to be, whether attorney or eli- 


ent, may then move the court fox an attachment for 


non-payment of the ſame; or take his other reme- 
dy, #. e. by action in the uſual way, enki g's + 
"ny; of another debe. 2 8. . 23. 7 23. 5 


0 N 
; * 


54 Bill delivered without Compulion./ 


Ns attorney can bring, an on ta. 0 the 
amount of his bill, until one mouth after the deli- 
very of the ſame, figned with his name. This time 
is allowed, that. the client (MAY have leiſure to look . 
into the charges. 3 6 

And if an action be commenges, thbugh even 
after the month, the court upon being ſpecially. 
moved, will molt commonly, even. then, refer. the 
bill to be taxed; but this in a great meaſure Nah 
on the circumſtances of the caſe. 


n 5 


WS Bills deren one wüde and 8 and thots for | 
conveyancing cannot be taxed, unleſs,indeed that the * 


* blended i in a bull with comman law, - 


LY  Attornies keeping theiy cant. Me, 


It frequently happens, that a man employs « an at- 
torney to arreſt his debtor, or ſerve him with a copy 
of a writ, and that the debt and coſts are directly, 
or, however, very ſoon after paid; but notwith- 
| ſtanding which, the creditor is as diſtant from the re- 
ceipt of his money as before; in ſuch caſe the court 
may be moved, pon an affidavit of theſe fafts, for a 
rule to ſhew cauſe why the 9 ſhould hes be 
e off the roll. 


Vote, "FR let it be ideen that a diſtinction ends . 
to be * betyeen the le of the client * an account 


: , ſtanding 


„ 


e BET ICAL, - tri EY 


| ſtanding with bis attorn - ok the balance of which ſomethi 
may be due po h, or ſomething due to the attorney; the ne 
tion of which — can only appear by a ſtatement of ac- 
counts (13); and the caſe wherein nothing can be due to the 
attorney at all, or at th 
client ſhould 3 admit it in his application; ſo that it may e 


1 — eee een to the coor Mac, * e has . vil. 


1 5 BANKRUPT. 


1 2 * 
Ae anterior to his obtaining bis Geri. 


BAN KRU PT cannot. be arreſted til _ 

two. days after his actual ſurrender, ot fuck 
5 farther time N he may be allowed to finiſh his ex- 
amination, (unleſs he be in cuſtody at the time of 
| ſuch ſurrender); therefore, if arreſted, he need on 

| | produce the ſummons, ſigned by the cat -- 
or aſſignees, and give the officer a copy thereof; and 
if he bedetained he ay recover 5 a * * 5 


4 2. 15 as * „ 
1 2 But being eerifeatl 


1 the debt were due antecedently, upon 1 he 

is then arteſted; or if being in cuſtody upon an ab- 
terior debt he de detained, T may direct his attor- 
ney to take ant a judge's ſummons to ſhew cauſe, 

why be ſhould not oy oa bi upon Piling common 


| ficats muſt be then produced, accompanied 


' (13) In e firſt e N 
t e oy attorney to ns his bill. 


ep TE 


e utmoſt a letter or two, \ which, if ſo, the 


bail.” . 
To ſupport his caſe before the judge, the 6g % F 


zn affdavitthat he is the perſon therein named, and 


1 


1 


1 ericat CHAPTER. * | 
: chat the debt accrued before he became a 2 


rupt. ( 4);, when the judge will make an order for 
Kha (15) NO pF 5 ys 6. II. c. 39. 


his di 


"We. But there i is an exception to | the _ 5 05 for if the 5 
-* bankrupt b in cuſtody ar/. King, or on * 1 cannot be 
8 I 1 0 220. 


4 
* 


b . dence, 3 


When the 3 7 bankrupt 9 an ae- 
tion, they muſt prove on the trial of the — 
Iſt. That the*bankrupt was a trader (16). 

ad. Being ſo, he committer E of -bank- 


ONE 1 3 * : 


4 


4 


_—_ . N an before the commiſſion of chi af. of bank: > 
ER. 5 
V „5 3, In like manner as the bankrupt himſelf may be thus 
| | diſchar ed, ſo may any perſons who are bail for him, either u pon 

| an arreſt ſul ſubſequent or prior to the certificate; the mode of do- 
— ing which is, to apply 10 or a judge's ſummons, that an exonerethr 
= may be entered on the bail- piece; but this muſt 'be done before 
| the return of the ſecond. ſci. fa. if the firſt be  xeturned nibil. 


(16) It muſt not be the bankrupt's having bought a quantity 
of goods, merely that a commiſſion might i iſſue againſt him; for. 
| upon the face of it this appears fraudulent:, but he muſt be 
prost actually a buyer and ſeller of certain goods, in ſueh quan- 
tity as to make him a bona fide trader, capable of contracting 
debt to ſuch an amount as ought to enti 0-2. BAN, 00 e ; 
to the benefit of the bankrupt laws, 


| 7 (17) The firſt and muſt uſual of which is that of being N | 

; E 39, 2 . being in the houſe at the ſame time; but the ſervant 
Z | her perſon ſo denying the trader, muſt have been required 
RL * 1 ſoto do, if particular perſons call, or if he required his 
Sug er 


ervantsto deny him generally on account of his debts, this in- 
cludes creditors of courſe; or 2dly, goin my in order to be pur- 


b abſent when a creditor called; r zaly, procuring 
ſelf ä o = arreſted; bu, procuring his Ln 44 


'- . *i. - a 


— 


| ALPHABETIQAL CHAPTER: 


zd. That the commiſſion iſſued regularly. 3 . 


4th. That they were appointed ones; = 

sth. The aſſignment of the TIRING effects to 
chem by the commiſſioners. - 

And their repreſentative character ben cbus es- 


 bliſhed, the like * are ä FOTOS 45 bo 


other caſes, 
The bankrupt himſelf may be a an ode — 


vided he have [leaſed his aſſignees of his intereſt 
in the effects, which every one knous is in propor» 


tion to the dividend ; for if 105. in the pound, he 
is allowed 5. per cent. and if 125. 6d. then 
71. 105, per cent. but if 185. then 100. per cent. 


provided that ſuch, allowance do not in the firſt 


caſe amount to 2000. in 55 ſecond to 18 05 and i in 
the third to 3904. (48) P'S, lm 


Note. tf 3 10 4. in > pound, then 3 ee ee 
may allow him a ſum according to their W vor e 
ing 3 per tent. ; * 


In order therefore to 12 the DRE to * 
his Evidence, if * matter be worth the al- 


be i 5 thly, akin a fraudulent conveyance of a an net 5 


tate to a friend, or ſecret truſtee; 6thly, lying in priſon two 
months or more upon an arreſt ;. 7thly, eſcaping from priſon af- 
ter an arreſt for a juſt debt, amounting to 1000. Sthly, or ne- 
glecting to make ſatisfaction for any ju debt, to the amount of 
1004, within two months after ſervice of legal procefs ;' but in 


_ this laſt caſe the trader muſt have privilege of parhament. Theſe 


are the 8125 acts of bankruptey that occur. See. Blackf. 
Com. II. 478. But to which it is neceſſary to add one other, 
namely, that of a tradeſman's being denied by expreſs order to the 


holder of a bill which i is due, 55. Of Nh that he afterwards pars 


Pays that bill. 2 Term Rep. 59. On/low's ift Prius, 37. 


Note. "This principle is to be collected, « that in all caſes 
of denial, it muſt be with an Nn to Os —_— 


1 . Com. K. 403. 


— 
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be es may pay n any of thoſe fans to which be 
may be entitled, and take a releaſe from him; and 
he may then be ſubpeenaed like another witneſs ; or 
led the bankrupt, if he pleaſe, may relinquiſh his 
claim. But if he have been a bankrupt hw. 5 
then, unleſs he pay full 25 5, in the pound (19), 4. 
Wah his certificate liberates his perſon,” yer his fu. 
ture effefs remain liable. To qualify him therefore 
for an evidence in this caſe, it is right that alt his 
creditors ſhould releaſe him as to any claim that 
they may have upon his future eſtate, * The like | 
holds if he have conipounded with his creditors, or 
have been relieved" by an act of inſolvency, at any 
anterior time; for then the bankruptcy is deemed 
in the nature of + ſecond one, kom } ne ankle 
cond „ | "+: 


3. cin. 66 * FED 


5 *. 


A creditor may, in like manner, by "ad ing t the 


| aſſignees of his debt, be examined as a witneſs ; but 


one ereditor ought not to be paid before another on 
_ account. 


FS, 


+ Proving Cos 7 gar under the Conmiſſon. 


No creditor, can prove ** of green the com · 
million, until he have obtained final judgment, 
and then he is at liberty fo to do; but if the action 
be K bs . exonerates the bail (2 29 75 


A 


' (19) Stat. - G. II. c. 30. | : 5 
be Z 


Ba 


5. Kreculor. 


„ 


11 a 3 he's an ; the compilfiogers 
cannot ſeize the effects of his teſtator, hat even in 
money, . cannot be n * 


i. (2 * 


1 
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BILL. of EXCHANGE: ee | Prom ae des, 
BARON and F EME. See Huſband and Wiſe. 


' cLAUSUM FREGIT, $6 Original. 
| COMPOUNDING ACTIONS. Ser Informer. 


'CONSTABLES. Ser Fuſtictn of the Peace. 
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CORPORATION. 


YRPORATIONS. may fue in their carpars 
«4; capacity,; by 3 

common ſeal; 

erſons: but in ſuits againſt: them, an ori 


e the firſt proceeding, and the ſummons. iſſuing 
W muſt be left with the clerk of the pos mg 
ne * ar the reſt of $6 Tt: _ Peers, 


a 


| en 5 Burr. 1365. 


te | 
appointed under their 
and they may proceed like other 
iginal ng 


- 


an 
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— 


or defendant is entitled to his coſts, we ſhall divide 


verdicts given by juries into two kinds, vig. thoſe 


amounting to forty ſhillings or more, and thoſe. 


under forty ſhillings 


1. Perdift (22) muſt be forty ſhillings (2 5 or more 
to carry coſts in the following caſes, (unleſs t . : 
d 


certify) 1ſt. In treſpaſs (24) relative to the freeho 


man of 1 * 


or things theret affixed. 2d. In actions of aſſault | 


and battery. (25) 3d. In defamation, (26) by flat. 
21 Fac. c. 16. 4th. In all Kang of debt. £07). © 


Note. But i in treſpaſs mites by an ed tradeſ- 
We” however ſmall, carry 1 


N e | . pus 


RR x Aiſin&ion ſhould be taken backs verdict hd da- 


mages on inquiſition, for in this latter caſe, any _— hqw- 


1 ever {mall carry coſts. 7 
(2 3) If leſs than forty ſrullings, each party pays his own 


C 


at But i in treſpaſs and for impounding ebe the defendant 


muſt be found guilty of the impounding. 


(25) There is an artful trick to evade this hs provi- 
ſion 8 the legiſlature, commonly made uſe of by the lower or- 
der of attornies of putting a ling count in the declaration, 


« for tearing cloaths,” beckuſe if the jury find for the defen- 


dant upon this count, any damages, however ſmall, carry coſts; 
but if the j jury find, the tearing was in conſequence of the 3 , 
ing, then each party muſt Pay. his own coſts unleſs forty mt! 
lags be given. 1 Term Rep. 655. | 

(26) This ſtatute by the expreſs letter of it extends to dajna- 
ge aſſeſſed on writs of inquiry, but in ſuch caſe the words muſt 

adionable in themſelves, therefore, if the defamation be ger 
uod, it is otherwiſe. 


(27) And in aſſumpſit, if the origigal debt did not amount 


to forty ſhillings, provided the defendant were an inhabitant of 


either the city of * or OE of Middleſex, at the time of 
com- 


— 


0 > * 


* 


+: 5 4. or vd under Kg e, 


Pech need be obſerved under this head, de 
that in all actions whatſoever; wherein the verdiet i 1s 


22 | 


lefs than forty ſhillings, fill the defendant pays the 
plaintiff his ebſts, except in the caſes above enumerated, - 


and unleſs the judge certify; but no injury 454 
ſped berry ro the treff OY. carties . * 


7 
i) 2 ag 5 
5 0 * 
183 4 £54 + #4 . 7 , *\ 
I 72 ” 14 ; $5 % hf + — by 
Py 
* 
. 


7 07 the Fulges dana. | f 5 1 : 
This ak be applied for at niſi prins, Aireaty | 
aten ni and in the granting it, the Jjadge” has 


his diſcretion. - The purport may be either to 


bridge the 8 of his Colts,” or to 2 5 him his 


*Cad 440.85 111 


— 11 «Aion; ſo bat *. was liable i in the one — 
to be ſummoned to the court of requeſts for the city, or in the 
other caſe tothe county court; he may apply the term after 
verdict, to the court upon his own aſſidavit, containing the ne- 
_ ceſſary facts for a rule to ſhew cauſe CET a ſuggeſtion ſhould not 

be entered upon record, according to the ſtatute 3 Fac, I. (with _ 
reſpect to Lindon, ) or purſuant” to flat. 23 G. II. (with reſp oh 
to Middleſex.) This rule being made abſolute, the colts 


application will be allowed to the defendant, together with od 7 


colts in defending the action, becauſe he ought to have agen. 
ſummoned as above. 


See Suggeſtion ander i its proper le, 


e Bet with regard to the W, inſter and » = of th 
other "In they muſt be pleaded. 1985 . 


News. A ſet-off reducing the demand to leſs than 1 


ſhillings, does not affect the juriſdiction; but payments given in 
evidence under the general iſſue, reducing the debt under forty. 


ſhillings, will entitte the plaintiff t to enter his "NEON ag - 
above. Set Set Off. 


Note 3: But 2 en ſuffer 3 to go 1 delt, 
t 


he cann 


0 12 700 , : „ * 
* 
: "I * a 0 * 
N * > N f 


* 


: ” 


have the beneſi of ſuch e nor 4 the judge | 


* 


\. .* coſts. Firſt PH AY e mall 1 the cert 
cate under the 430 Era eth, c. 6. Whereby 
all perſonal actions whatſoever, (not. being 884 * 
title or intereſt in lands, nor concerning the freehold 
ot inheritance of any lands, ) if the judge certify that 
the debt or damages recovered do not amount to forty 
ſhillings, the plaintiff can recover no more coſts than 
A damages. Secondly, under 22 and 23 of Car. II. 
2» C. 9. in actions of aſſault and battery, the Judge, ik 
1 the verdict be under forty ſhillings, may certify that 
an aſſault and battery were ſufficiently proved, and 
the plaintiff will then be entitled to his full coſts. 
And the like in an action of treſpaſs, if the judge 
e that the title of che land came eee in 


* — 9] And thirdly, by. 8 and 9 of *. c. 14. If 6k 
. judge certify the treſpaſs to be wilful and malicious, 
the plaintiff will be entitled to his. full coſts, al- 
Though the jury find a verdict for a lefs fum chan 

y millings. And athly, in caufes tried by 

Clin] "Jaties, if the judge upon the back of the nes 

certify, that the particular £a/e required one, the 
loſing party muſt pay the expenſe of it; it. See 388 8 II. 
CI wo een a 2. c. 18. 


N "HE: 


5 4. of Defendant's cn. 0 
5 Coſts are e allowed to | defendants 3 in the following 
„ 
. af, If the dendick be ** elch. 8 5 
ad. If plaintiff be non-ſuited. ; 
3d. If plaintiff difontioue, or do not + declire in : 
- Une. 5 th 
th. Upon judgment on . a 
tk On judgment as in caſe of a mon-fi form not | 


ocecdin to FO gb 


| Gb ore . exeentng Aa 


1 "LON 5a al 3 of failure 5 the 1 
wherein had he ſucceeded,. he would have been en- 
titled to coſts; the defendant is entitled to coſts in 
like manner, and ſo vice verſa, except as obſeryed 
above. See ſtat. 8. EE. c. 2. Fac, I. c. _ 
| 6 5 I) 2. c. 2. 8 and 9 1. lll. 60. Yds, x, 


cus ros AN D EXCISE. 


© 4 X | . x 55 he | 
Mae e 


bo 
. 


Before any one . fas an Ke "RES cl e 
houſe officer, (28) or other perſon aſſiſting one of "-,. 
them, he muſt give him notice in writing one month | q 
before the action is N wen uſt contain 
tuele eſſentials. 8 5 LN | 1 £ 


bf Lt RE CK is re 6 OR A I 
1. The cauſe of action. 10 
2. The name and place of abode of the per 
who is to be plaintiff. 
3 Nitto of his Ay. | 5 : 1 


And no evidence can be given upon the win by” 
| an che matter contained in the notice. oy 


„ 5 Tender of Amends 
And any ti time within the FOE penn month, 
the officer « or his aſſiſtant may tender amends, either 


— 
8 


i 


1 


45 28 G. 111. & 37. 


(29) Then ought not the notice to PI as the declaration * FIN” 
Without wy kariler | | 
7 3 
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n 


3 — or is attorney and if not Rs 


x - 


the defendant may plead in bar, or ad the 1 0 | 
| mto court — _ * 
=. 8 85 5 Limitation, of Ani, he 1 


8 2 1 be action 12 be brought within hes * 
3 1 months after the cauſe of action aroſe, 5 
00] 8 — to be — W — 5 


4. Verdis for the Plus. . 
And if the aQtion be brought fora Slant 0 | 
e uꝛen the plaintiff recover a verdict, and no matter 
bu great the ſum, yet the judge may certify ſo as to 
prevent the plaintiff ever recovering more than ]- 
Hence, for by the 28th. of the preſent king, c. 37, 
it being certied: that there was probable cauſe; no 
greater damages can he recovered, nor can the 
plaintiff recover his coſts, notwithſtanding ths Jadg- 
ment of his Peers in his favour, 


| 2 * #24 7 4 RES 
T_T ; . vun for Defendant 9. 
; But if the verdict wh "I the defendant, the « plain 1 
rf is tber 718 10 _ mm SURE 
a 3; 25 is Si 1 
© 95 6. ven. 2 1 a ; 
All actions brought again exciſe and cuſtom: : 
houſe IS or their 2 ate loca. „ 
oy . | 6 1 3 74 0 
8 { | bo t 
7 5 
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Knoevidence.. In thoſe kinds of inſtruments, ſuch 
do not in reality r equire a witneſs, people ſhould be 


cauſe if at any diſtance of time, an action be brought N 
relative to ſuch writing: upon the trial of the Foul, 73 


— — 35 — 
? s N 3 ; 8 * 4 3 
. 1 R 
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+ ments of the parties. to moral certainty. / | 

Every body knows it is of two kinds, f. e. written 
and parol. Of the former kind are three ſpecies, of 
fk. All records, -public (30) acts of - parliament, *' |} 
Sc. whoſe very nature gives them #uthenticiey.of „ 
courſe; and 2dly. Deeds, which term comprehends 


all writings under ſeal; and 2dly. A ments. bro. 
miſſory notes, and bills of Say yuh in fine al | | 
writings ſigned but not ſealed: theſe» two lat 
ſpecies, are nearly alike, for being once proved, 
they contain their-own evidence, as they need only. © . 
be read to diſcover what they are; the mode of 


proving them if witneſſed, is by a, perſon who.as | 


. 
6 W 1 
* of” Dt a Lin 


the inſtrument but if not witneſſed, then it is ſuffi» 

dent to prove the ſignature by any perſon acguaint- 

=» with the party's hand- writing; but fimilitude of 
nds, or comparing one hand-writing with another 


I EY 
= of * 


as common agreements, notes of hand, &c. that 


extremely careful not to have them witneſſed; be- 
no perſon can be permitted to prove the hand- 
Writing, but the actual perſon who was a ſubſeribing 
witneſs. And at this time perhaps, he may be 
three or four hundred miles off, a caſe indeed which © © 
often occurs; therefore at the coſts of the party te- 
quiring his attendance, his expenſes muſt be paid 

to London, or the aſſizes as the caſe may be; his | 
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charges while there, and the like back again; 


matter which of itſelf ſrequently doubles the coſts. 


It may be ſaid, if the party recover a verdict in con- 
_ ſequence, the expenſe of this witneſs being ſo far 
fetched, will not fall upon him, but upon his adver- 

fſary, becauſe he will be allowed it again on the tax- 

- ation of his coſts; but let it be recollected that this 
4 Galimatias of, you recover againſt bim, and he 


confideration, of a witneſs to a deed, can any lawyer, 
1 me a ſufficient reafon, why an duvit of the 
due execution thereof might not be as well made 
before a magiſtrate or commiſſioner, refident in the 
Tame toum with the witneſs, as to put an honeſt cre- 
ditor already ſufficiently injured by being obliged to 
g0 to law to get his debt, to the charge of bringing 

a witneſs three or four hundred miles to anſwer a 
ſimple queſtion, which if put to the debtor himſelf, 

"ke neither could nor would deny? And then to 
as 8 | maintain 


S8 n 8 


PF? Pr”. this. Ane i u Goda, aa ſend. bim Ws - 
' three or four hundrei miles back agaio, is really | 
Puch 


vine hmndred and hinetyt nine times in achouſandꝭ and. 


* ＋ 8 3 2 £ >= 8 JJ IOET 1 5 9 


ſing 8 58, or 4 ub, with a vengeance] 1 
am not inſenſible that 1 hall be anſwered, the ad 
verſe party according to my plan, would not have 


the benchtof à croſs examination. But pray what 


ortiſs examination ninety-nine times in an Hundreds 
nectflary of a witneſs to a Jeaſe or hond; I might ſay 


when any is beceſtary, it aum avly be, where the in- 
ſtrument upon which the action is brought is ſuſp 
ed to be a-forgery; or that the panty tinying exe- 
cuted it, was under ſome undue inſſiance at the 


time; this however mey be eaſily obviated by the 


athdavit uf the cyeoution uf the deed; c. being 
filed at the tiate of the ſervide of the dealaration : of 
which. let the defendant havs notice, and if be 

any fraud in the caſe, let him make oath of what 


| that frapd de. If che hand · writing be forged let him 


declare it, but if it he truly his, do indt let him daſs 
grace himſelf by denying it.  Whena man has once 
given a note, he ought nat to deny his ſignature; 

and the holder of it ſhould have an gaſy — | 
proving it, this would put paper oredit on a much 
better footing than it id. A note ar bill is an action 


confeſſed, and à man can have no defence to it, bur 


that he has paid it, or that he never received a va- 
luable confitteration for it, or that in reality it is 
not his hand · writing · In the two firſt caſes, the 

onus probandi, as the law ſtands at preſent, lies upon 


the defendant; why then put the plaintiff upon the 

ptoof of what the defendant ought not to deny? and 
if he do deny it, it is an allegation he himſelf ought 
to ſupport, common honeſty requirrs it, 


U pon ſuch affidavit, of whatever the fact may bez 
let him move the court to compel the plaintiff to 
have his witneſs at niſi prius to be exattiined ; of the 

3 of winch the court would then judge from 


Q'2 the 


uw ALPHABETICAL Cz an 


the weilt. Or the defendant, Knowing the ieh | 


dence of ſuch witneſs, if he do not chooſe to make 
ſuch an affidavit, then let him ſubpoena the witneſs. 
himſelf, and he will have every benefit of his croſs 
 exathination that he could poſſibly wiſn. This 


would be breaking in upon an eftabliſhed rule of 


laws ithoſe ho li by the ab»ſes will tell you. But 
Edefrre to know whether that rule be eſtabliſhed: on 


reaſon and convenience? if it be, it ought not to be 


diſturbed; but if ie be 1 15 it e en ec 


g wit 3 


The edn uf every en in a court of juſtice 


is to obtain truth, and if that can be had at a ſmall 


expenſe, why put the parties to ſuch a heavy one, 


as muſt needs conſiderable injure if not totally ruin 


— 


dne of them ? Do not the Courts of Equity proceed 
entirely on evidence taken before examiners; in 


that caſe it may be urged, you have the opportu- 


nity of exhibiting eroſs interrogatories; but-accord- 


ing to my plan, you would be ſtill better off, for 


you would have an opportunity of really croſs. ex- 
amining the witneſs in court; only you muſt firſt 


move upon reaſonable ground, and indeed if there 
be no ground upon which you can move, you have 
no right to ſuſpect the witneſs either perjured or 


miſtaken, you have no right 1 in ſuch caſe to croſs | 


examine him at all. 
Are not all ab evidence Ga chair VS LY 


ticity, why then ſnhould not the ſeal of every ma- 


giſtrate or commiſſioner in the country be of equal 


authenticity: or is it not far more reaſonable that 
an affidavit of this nature ſhould prove the hand- 


writing of a note of hand, Sc. than the plaintiff's 


own affidavit of a debt due to him by the defendant, 


which he may make without producing any one 
voucher whatever, and that to any amount he 
pleaſes to reſtrain a citizen from his perſonal liberty; 


and if the ſum be larger than the defendant can 1 
1 


« * 
8 ; 8 * n 
* + N N F RK) 2 b 1 1 1 7 — p 
* Ax oh x 4 * if 2 * 


— 


2 9 . „ 
” watts bs 
«4 : 8 i £ © » 
* Rt l Pigs \ he” * = F Tx Pg 1 - e 0 17 5 . 
3 2 1 7 EY ; A i As 8 GA N 8 " f 25 7 * 
4 89 0 I... wy 7 * 
74 b 7 , * 5 x ky 


ball for, he may be kept for near a-tmelyemonthy in» 
jail before his cauſe is decided, during which time, 


not only the unhappy man but perhaps his family; 
alſo are robbed of ſupport. I do not mean to plead 


the cauſe of defendants in particular, any more than 


that of plaintiffs; neither do I mean to plead the 


cauſe of clients, any more than that of lawyers, but 
to plead the cauſe of the public at large, by averring: 
that every thing which tends to inereaſe the expen 

attendant upon the deciſion of litigation, tends to 
increaſe the unhappineſs of the people, as welb indi- 


vidually as collectively. I cannot ſee my fellow | 


creature in diſtreſs, but if I have a heart, like that 


which the Almighty deſigned to move in the human 


breaſt, if paſſions flow from it, or the bloed return 


to it, I muſt feel for the misfortune of my common 
brother. Every body muſt admit that there is 4 


conſiderable difference between a ſum of money due 
upon a bond, a note of hand, or rent due upon a 
leaſe, and any other kind of action wherein tha de- 


fendant has given no acknowledgment in writing. 


What is the diſtinction made by judge Blackſtone 
between an action of debt, and an action of aſſump- 
fit, & the ne, ſays this great man, is to compel a 


ſpeciſic performance of the contract; but the other, 
. 18 to recover damages for its non performance. (31) 
Thus much however for thoſe ſpecies of written 


evidence which muſt be ſupported by parol teſti- 
mony. and of this nature are all regiſters of mar- 
riage, baptiſm, birth, Ic. as they muſt not only be 
proved to be extracted from the pariſh books, but 
alio parol teſtimony muſt be adduced to prove the 
identity of perſons mentioned in thoſe regiſters; 
but I would by no means have the rule juſt now 


propoſed extended to pariſh regiſters, for they are 
very different in their natures, the ations in which 


Th (31) | See Bl. Com, 3.137 . 


(9 


they 


40 i cer 
they: are required being commonly thoſe aa; . 
large eftates' are depending, and eee the en. 
is not ſo great in proportion, - becauſe of * 
valueof n ig diſpute; and beſides it is really 5 
. noceſſary to have the witneſſes ia court, ſtrictly 40 
=  evoſs.examine them as to the identity of perſons. - 
Fo Indeed that is of more uſe than the regiſters them- | 
ſelves, particularly when they are of ancient date, 
and there are many of the fame name in the dook. 
But to return to contracts in writing, I believe 
it would be found by experience that very few 
ſons would incur the riſk of exhibiting falſe notes 
or deeds in any civil actions, becauſe inſtead of re- 
covering upon ſuch inſtruments, they would bring 
upon themſelves that profecution which would 
in the forfeiture of life, as the detection would be 
almoſt certain. For there is an amazing difference 
to be taken between a man who preſents himſelf” at 
27% u banker's,” where the true owner of a bill is ſeldom 
|  known';” but the only caution is the particular fize 
4 and engraving of the check of the houſe, the hand- 
writing of the drawer,” and his having effects with = 
the banker to the amount of the draft. And yet 
upon the whole, even in that reſpect, confidering - 
the vaſt commerce of this kingdom, the forgeries 
are 3 few in proportion. This may partly ariſe 
from the Len vigilance uſed i in the detection 
of perſons committing 5 horrid crime, the never 
failing proſecution, and the almoſt certainty of pu- 
niſhment ſucceeding a conviction; but the chances 
of the efeape of any one bringing an action on a bill 
knowing the ſame to be wor would 125 be v 
png ans diminiſhed. 


| ON Zoe Poce Evidence 


We ſhall now treat of viva voce evidence, or the 


wanner oy examining witneſſes in "oe court, which 
| naturally 
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 ALPRABETICAL CHAPTER. 230. 
naturally ranks itſelf under two, heads, firſt compe- 2 


tency. and ſecondly credit. 


When a witneſs thereof preſents: himſels en 


| examined, the firſt conſideration 1 is, whether he be 
| intereffed. or not, as it is on this a that this 


general rule is founded, that no man can be 4 wit- | 
neſs i his own caufe,” and therefore it matters hot, 
whether a witneſs have an intereſt in the damages 
to be recovered, or whether he be liable to pay the 
attorney his bill, for in all caſes (a few only ex. 


e (3 wa an intersſted 18 is bor D 


3. | Cri. OR O'S 

But the ably of a 0 bas once 
eftabliſhed, the next thing is his credibility; and 
were I to write ſor ſeven years, or quote all the 
lawyers from the time of Sir Edward Cote up to the 
preſent day, I could not pofhibly collect better rules 
than the four following of the celebrated Baron 
Wolfus, for the caſes I could collect would be hut 
the capillary veſſels, of which theſe rules _—_ the 


Py trunk. 


Iſt, That he who teſtifies a thing be cable of 
knojring it ;horoughly, ſo as not to deceive himſelf. 
3d. That he relate the affair as he knows. it, and 
have formed o purpoſe to deceive, in a word, « that 


he be prudent and upright.” 


zd. Whether the witneſs were y preſent at the bang 
action. . 
Ich. If he. were n did he pay ſufficient ar- i 
Fry to 16099 himſelf * a g £5 


(32) be Hae and Cr 1 


4. Hearſay 


rr 
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> When BE are examined i in Kan. i mk 


: not. relate what they believe of things,. becauſe they 
may be miſtaken in that belief, for which reaſon 
they can be allowed to give nothing i in evidence as 


to their belief, but they muſt ſpeak as to their ab- 


ſolute knowledge, or not at all. It is not ſufficient 
| ko: a 4 41 to aſſert what he has been told, for he 


ve been told a falſehood, though any thing 


| which has been told a witneſs by the Plaintiff, may 


be evidence againſt the plaintiff, or vice verſa, what 


has been aſſerted by the defendant, may be equally 
given in evidence againſt bim, unleſs indeed it be 


any. thing which had paſſed between the parties in 
the road to a compromiſe; for to divulge matters of 


this kind, would be a breach of good faith. But 
where the queſtion i in iſſue is relative ta the leg1ti- 


macy of a perſon, it is uſual to admit as evidence 
what the parents have been heard to ſay, re 1 to 


their being or not being married; (33) for the pre- 


ſumption ariſing from the cohabitation, is either 
ſtrengthened or deſtroyed by ſuch declarations. fon 


ſhort,” the reputation of the parents! cobabitin 


man and wife, ſeems to be good evidence o Fe : 


legitimacy of the offspring, without any marriage 


regiſter being produced, becauſe. it is as good . 


dence as can be expected of the children. 
So hearſay is good evidence to prove who was a 
man's grandfather when he married, what children 


he had and the like, for it would be unreaſonable ta 
preſume that better evidence could be had, Soto 


prove the death pf any one 5 father or other rela- 


13 3) But a woman cannot be admitted to prove the non ac- 
ceſs of her huſband, for this would bs e her own in- 


famy. 


* 
6 


0 
n n 


1 * 
One 


tion, ths common W and belief o of it in the 
family 1 is evidence, to be received of the fact. But 
in an action for criminal converſation, a marriage in 
fact muſt be proved, or the plaintiff muſt be von- 
ſuited, though general! y in other caſes, reputation 
and cohabitation are * eee of. mar- 
| rigs. (345 | 
So, evidence that a man has not SITS 1 of 
for many years, is prima facie evidence of his death, 
ſo as to put the oppoſite party upon proof of his 
being yet alive, for many perſons go to the Eat 


3B and Weſt Indies and are never heard of more. in 


the mean time, what is done upon ſuch trial, is no 
injury to the perſon ſo deemed to have been dead, 
5 he or his iſſue afterwards appear, and claim the 
eſtate. (35) 
The ground "therefore upon which hearſay evi- 
dence is ever permitted, is agreeable to this uni- 
verſal rule,. « that if it be the beſt evidence the na. 
ture of the thing admits. of, it ought to be re- 
ceived. But to illuſtrate this point, we ſhall juſt 
take natice of the caſe of May v. May, in K. B. 


Hil. T. 17th G. II. which was a trial at bar, upon | 


an iſſue out of Chancery reſpeQing the plaintiff's 
legitimacy. The preamble of an act of parliament 
recited, that the plaintiff's father was not married, 
and to the truth of which he was proved to have 
been ſworn ; but upon ae of a conſtant cohabi- 
tation, and his owning her upon all other qccafions 
for his wife, the plaintiff obtained a verdict. ( 30) 

In queſtions of preſcription too, as where 
iſſue is about a right 2 way, Bear? is "OD evi · 


dence. 0 3 7) Ws: 
"5h Black. Com, Vol. III. 140. . 
(35) Black. Rep. . 
(36) See On/ow's Nift Pri. 1. 
(37) Theory of Evid. 111 and 112. | 
tobe! 3 3 How 
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t To "FRE this nothing « more is 3 than to 
examine the matter: in iſſue between the parties; 
and to the proper underſtanding of which it is nee 
8 , after having peruſed the declaration, to exa- 
Wine the plea, and fee whether it deny the whole, or 
2 patÞonly of che plaintiff's averments. If it deny 
the whole, i. e. if it be the general. iſſue to the ac- - 
tion, then the plaintiff muſt prove all his aver- 
ments; but if it be only a ſpecial negative, then 
that or thoſe facts which it ſo denies are _ ills; 

TT RO ie wry 


| 4 
— * 5 


| 6. of the e a 8 ADA Winn 
W oc not obeying their . | 


of * mode of ſubbamaing ieee we NO 
; F treated in the firſß part of this work; there- 

fore as to the method = proceeding againſt them 
for not appearing, let it be obſerved, that at the trial 
they muſt be called upon their ſubpœnas in open 
court: and in caſe they do not anſwer, you have two 
remedies againſt them; the one by an action for da- 
mages, 'the other by attachment. In the latter caſe 
you move upon affidavit (38) for a rule to ſhew cauſe 
why an attachment ſhould not iſſue againſt the per- 
fon having made ſuch default. But then this affida- 
vit muſt contain - theſe facts: ift, That a ſubpœna 
regularly iſſued in the cauſe, 2d, That a copy of 
the ſame was perſonally ſerved on the witneſs by the 
deponent, who at the ſame time ſhewed him the 
original, 3d. 5 855 a” ſufficient fum, e to 


„ 5 wy | See Attachment 
EO K | the 
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the calling © of the witneſs, was tendered to bim at 
the time, to defray his expences to Zondom or the 
aſſizes, as the caſe may be, maintain him while there, 
and pay his expences returning home. 4th. That 
the copy of the ſaid ſubpœna was ſerved upon bim 
early enough, that he might have ſufficient time to 
appear at the trial, without ſetting off at a mo- 
ment's warni ing (39). 5th. That upon the trial he 
did not appear: 6th. Though called upon his ſub- 
22 7th. The injury which the party conceives 

has ſuffered by his non-attendatice. . 

Or if the party prefer ſuing the perſon ſubpœnaed 
in an action for damages, fuch action muſt be brought 
upon the ſtat. of the 5th- Eliz. c. 9. J. x27 but the 
ſame evidence is required upon the rei of the cauſe 
'as'muſt be atherwiſe ſworn in the affidavit. And it 
may be taken as an invariable rule, not only in this, 
but in every other caſe, that the ſame matters as it 

would be neceflary to prove, ſuppoſing a cauſe were 
an ifſue to be tried by a jury, are equally neceſſary 
when a double, or I ſhould rather ſay an alternative 
eta is allowed to be ſworn. i in an affida vit 5 

oben the dude! z. ane fo vic for io 1 x 
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| * 
A te cannot be taken in execution & 4 0 

day for a penalty recovered on the lottery act; that 

being no conſtructive breach of the peace. Nor on 

an e for non-payment of coſts, becauſe it 

is in ther nature of a civil execution. The like holds 


(39) Service upon 2 nels in the-eity at two o'clock inthe 
afternoon, to attend at the ſittings at W ** chat evening. 


was deemed too Mart a notice. 1 Stran, Strange, 510. 
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with regard to attachment for non · performance of 
an award. Rex v. Myers, E. 26 C. 432. 
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A feigned. iſſue is a queſtion of fact, ſent 
from the court of Chancery, or equity fide of the 
Exchequer, to à court of law, to be tried by a jury. 
In like manner too, do the courts of equity ſend 
queſtions of law to be determined by. the judges; 
and in either caſe the proceedings are fimilar to thoſe. 
in any other common action of the like ſpecies.  - | 
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Fe are various ſpecies of this writ; but 
the grand writ of Habeas Corpus, which is to 
bring up the body of a perſon illægally committed to 
Jail, ſo that he may be diſcharged, is obtained by 
moving the court of K. B. (40) for a rule io ſhew 
cauſe (41) why a writ of habeas corpus ſhould not 
iſſue in a certain caſe, This motion muſt be 
grounded upon an affidavit of the fact of che pri- | 
ſoner's detention, to which muſt be annexed a copy 
of the warrant of his commitment; or if it hath 
been refuſed, the affidavit ſhould ſtate that fact. 
The court uſually make the rule abſolute in the firſt 


" 1. Of the Grand Writ. 


& . « 


. 


(40) C. P. has che like power of granting 1 


(41) Though in vacation application | | 
— — 
a . inſtance, 


/ . * 
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ioſtance, and delermine the. merits upon the return uf 
the habeas corpus (42), when the priſoner is brought 
up, 'and.either diſcharged or remanded as the judges 


think fit. | . 


22. Of the: Removal of Priſoners. « Fare 
The ſecond ſpecies of habeas corpus is that to 
remove the body of a priſoner from the cuſtody of 
the ſheriff to that of the marſhal of the King's Bench; 
in other words it is to remove him from Newgate, 
or any other county Jail, to the King's Bench Pie 
ſon (43); or to prevent him going from a ſpunging-. 
| houſe 70 a county Jail; in either caſe the writ is the 
fame. ” 1 8 pag P | 5 ; * a 4 gl 
As to the mode of ſuing it out, it is bought at 
the ſtationers; you then' fill up the blanks, Zo. 
ceed as in fimilar caſes; laſtly getting it returned at 
the ſheriff's office. This babeas corpus is commonly 


(42) The return to a habeas corpus is the anſwer of the party 
to whom the writ is directed to the charges therein contained 
againſt him. As for example: ſome excuſe for detaining the 
perſon, therein named, in his cuſtody; as in the caſe of a ſeaman, 
for inſtance, that he was impreſſed by virtue of the proper 
warrant of the admiralty. Now this return is in che nature of 
a declaration, and may be pleaded or demurred to in like man- 
ner; and the liberty of the party detained in cuſtody depends 
wholly upon the deciſion of the iſſue. Of the like nature are 
returns to mandamus es, and other writs of a ſimilar kind. 


(43) This is ſuppoſing the defendant to be arreſted on a &i 
Banz writ; for if the writ be a C. P. ane, he muſt then be re- 
moved to the Fleet; but if he-wiſh to go to the K. B. in pre- 
ference, he muſt get ſome ereditor to make affidavit of his debt 
being 101, or upwards ; and thereon a King's Bench writ may be 
obtained, and left at the ſheriff's office with the habeas corpus. 
But if defendant be in cuſtody in an inferior juriſdiction, as 
the ſheriff's court in London, then he may have a habeas corpus in 
the firſt inſtance, without any additional writ iſſuing in the court 
ve. | 5 | | > Fa | 
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called ad faciendun et reci n thore 
needs neither motion in court, nor application ta a 


Judge; this being only neceſſary in W e 
0 which” we firſt treated. 1 


Note, Any of the judges 12 75 power to ak the „ 


but if he be Fab. Foun m the onal the — be 2 
paid a . a mil | 


2 3. . the * Removal of a Cauſe PR, an + infer 
Fee, 


9 This 15 . before ſue or 3 joined 
In the court below z and when the debt is under 101. 
bail muſt be given, Arſt, i in the inferior Juriſdic- 
tion, who muſt enter into tecognizance, not as in 
other caſes Yo furrender the defendant”s perſon, but abſo- 
 Iutely to pay the debt and coſts, if he fail in the ſuit; 
otherwiſe the judge will not allow the writ ;. and two 
days previous notice mult be given to the plaintiff's 
Attorney, of the reſidence. of the bail, that he TINY 
8 80 e e them. „ 


4 : 4. Of Bait i in the Cour above. ” Th. 


- whe wird £44) ct dee eee 


above; for which purpoſe the plaintiff's" attorney 
muſt apply to a judge for a rule: if in term it isa 
four day one, but if in vacation it is an eight day 
_ one; a copy of which he muſt ſerve on the defen- 
dant's attorney-(45) ; and thereon, if the defendant 
fail to comply with the condition, the plameff may 
Taue a 9 which returns the cane whence it 


RY This lle bail above in orher eaſes, wing Hh oily 

ſore the defendant's farrendering himſelf. 
(45) Defendant muſt get the habeas corpus returned before he 
enn Pat in his bail. - Th 
. The 
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under the article Bail, he may Oe 
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The time for excepting to the bail is within 28 


 dayd,: and they may be compelled to juſtify as in 1 


other eaſes ; in ſhorty after what has been al read 
obſerved, the reader who has read the firſt bock o 
this work, will need no further information, as therein, 


inſtruction, either directſy or by analogy. Ts 
5. of the further Preceding. ; ; = 


Habeas corpus a from certiorari, watt fe 
the latter the init from the court below is comtiffaed 
in the court above; bur by the former, the ,, 
ines are all 4-000; therefore the plaintiff muſt de- 

dare again, Which he CIR do de hene d, ur 
in chief; but then the plaintiff is confined do te 
terms, as wir ere not bound to-plead (46) 
if delivere® later. The venire, although the actiem 
be a tranſitory one, muſt yet be laid in the county. 
wherein the court below is ſituate; and the benefit 
of non- proſſing the plaintiff for any omiſſion is 
taken away. Theſe are the leading diſtinctions be- 
tween cauſes removed to, and that Gries com- 
menced in, a ſuperior court; the reſt of we * 


ings d as in ordinary. 


_—_ 


. Of the Habeas dub. 


This 10 neither more nor leſs than a Akin to 
have the benefit of the teſtimony ef « perſon de- 
tained in fome jail, the writ being directed to he 


Keeper thereof; But this e of Habeas eangot be 


(46) The time for d is four PRE. 4 the deli of 
the declaration, when the defendant reſides in London, or within 


20 miles of it; but if lis reſidence be above that diſtance, — 


eight days; and no imparlance can be allowed lim even thou 
the declaration be not delivered the ſame term WROTE 


Was 1 TRROVOG. | e e 


* 
* 
„ w = ; 
* * » 
* - 
— 1 - 47 
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| ſued" out at the pleaſure of, the party elit; yu 
unleſs an affidavit be previouſly ſworn before ſome 


judge, of the priſoner's being a material witneſs, | 
who will then grant his ſat for the writ; which 

being afterwards left with the marſhal, warden, c. 
he cauſes- yy witneſs: 222 be * 2 at wah time 


required. * 


-- 


5 


„ of the Habeas ad ſatisfacimdun. 


This ſpecies is uſed de bring up a priſoner 10 re. 
eiue judgment, or be charged in execution, in one 
court, having previouſly removed himſelf, by means 


of his being ſued in ſome other cauſe, to the pri- 
ſon of ſome other court. It is made returnable on 
the day it is intended he ſhould be committed; in 


ſhort, this ſpecies. is * to an execution in 


other ch 


HUNDRED. 
Of the Nature of the Aftion. | 


This Ani is upon the ſlatute of hue and ery, and 


only extends to highway (47) robberies committed: 


in the day time (48);,but travelling on a Sunday (49) 
is not within the proviſion of this law, yet going to 
church is. The nature of the robbery is judged of 
by its commencement ;. for though the actual 5 

0 were in a * Pe if the plaintiff were firſt ae 


| 7 TY No matter ROW public or private. 
. 46) If there be light enough to diſcern a man's countenance, 
Whether before or after ſun-ſet, it is deemed day in law. 


4 9) Merę, Yad. Mee. V. II. 13. 


on 


e, 


on 


the words'of * * 


IA; ETICAL crater: 2 
an the ey and then taken to this houſe, this 
Vie r makes no ray (50). FER 


nie 


— 


4 — FE. "© 6% , 4 1 * 


ee ee, 
This aden cannot be fallalned, unleG 5 party... 
robbed do, as ſoon as convenient, give notice to 
(51) an inhabitant of ſome town near the place, in 
purſuance £ of ſtat. 27 Elix. c. 13. P. 2. ; but there is 
a ſecond notice required as well, by the 8th'of Geo. II. 
c. 16. which with all convenient ſpeed muſt be 
given to ſome conſtable, borſholder, headborough, or 
tything- man of ſome town or place near where the 
robbery was committed; and this lat notice muſt be 


in writing, though it need not be perſonally y ſerved; 
if left at — — houſe i it is ms: | 


0 


(50) Merg. vad. Moc. Vol. . p- 13. 


(51) The common and moſt proper way 4s to five mts at 


_ ſt inn in the next town, 'and'then proceed to the neareſt 
agiſtrate (x * who will take the + mg of he 12 
or —— over to proſecute. - | 


(.) Of the county in which the robbery was nas. A 


2) Morgan, in his Vade Mecum, V. II. p. 25. ſtates that it has 
been held by three judges againſt one, that the party ſwearin 
he did not know the robbers, without adding, nor any N 
them,” 5: fatal; becauſe not purſuant to the ſtatute. * myſelf, 
however, think. the opinion of the one judge! by far the moſt li- 
beral and proper; for the moral e, is in the an not iu 


. 


. 


7 
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It ſhould mention, as far ai the nature of the caſe . 
will admit, the number of felons who committed 
the robbery, the deſcription of their perſons, with 
that the notice be given to a conſtable of the fame 
hundred; and in addition to this, notice muſt alſo be 

_ advertiſed in the London Gazette, deſcribing the rob- 
bers and circumſtances in like manner; and the one 
notice, in point. of /ubſtance, ought to accord with = 


* 
4 0 ; 1 : 3 4 ; * a 
+ 


8 


” * 1 
- 
if * 1 * 

3 oy 


4 


\ 


cob into a bond before the chief clerk, ſecondary, 

or filacer of the county; or before the clerk of the 
7 5 of the court wherein the action is intended to 

be brought; or before the ſheriff of the county (52); 

in the penalty of 1000. with two ſufficient ſureties, 
to be approved of by ſuch proper officer or his de- 

puty; to ſecure the high conſtable, againſt whom the 

_ may be-brought;; his coſts to be taxed by the 

"maſter, „% 8 gt 


» (52). If this bond be entered into before the ſheriff, he muſt 
- tranſmit it to the preper officer of the court, by ceftificate in 
writing, in the nature of. @ return, before the writ is ſued out; 
and the party muſt ſee to get this done, and deliver the bond to 
the proper officer of the court. Indeed in actions of this fiature, 
as in all others, but in caſes of this kind in particular, it is ab- 
ways matter of practical reflection, whether any other particular 
be neceſſary or not, but principally ſo before actions of this 
ſort are commenced ; as the ſmalleſt omiſſion on trial max prove 
the cauſe of a non-ſyit, © | bh ; 
5. Of 


the time and place. It is as well to take care too, 


be 
of 
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1 | by 1 ö 


"The i of ale ation 18 8 nd; it 


9 muſt be commenced by original, which ſhould re- 


eite the ſtatute ; and unleſs the writ be teſted forty 


days (53) after the ef, the whole P : 


may Fe reverſed. by writ © errot ( 54) V 
N ; + 


' Nete't. If "SINGH W in one company be robbed, they 
muſt bring ſeveral actions, unleſs they happen to be joint OWnErs 
of the mgney, &c. taken from them. 1 Com, Dig, 198. 


Nete 2. The high conſtable to whom the bond is given deſende 


the action, by 1 behalf of the hundred, and the inha- 
* 


bitants indemnify him by a rate levied upon them for that pars 
Pay that he may — no Joſs. . wh 0 


# gf OY 5 Ag * 8h 


3 6. if the Declaration. 


13 
N 


la addition to other Heel theſe 3 3 | 
be obſerved, 1ſt. The declaration muſt be againſt 


the inbabitants of the hundred generally; for if it 
be againſt any in particular, and they are not all 


named, it will be deemed bad (55);. but it need not 
recite the original at large, nor more of the ſtatute 


thay 1 to the 9 ( 56); and this agrees * 


153) Mg. Pad. Mec. Vol. II. 1 at 
(54) Theſe forty days are, becaufe by the ſtat. 9 G. 2. c. 16; 


if any one of the felons (1) by whom the robbery was committed 


de apprehended within forty days after notice in the Gazerte, 
the hundred is not liable. | 5 55 
(55) Morg. Vaude Mec. V. II. p. 42. 


(56) Therefore that part of the act need not! to be ORE no- | 
tice Ls which relates ho the burning of houſes. 5 Com. * ny | 


oy j 


37) Alon 1 the bers were e 455 cover if one 
y be 2 en it is ſufficient; bot this muſt be - as it cannot 


be given in evidence under the general ĩ 


R 2 the 


1 


* 


_ the ads Xx declaring o on a 4 for es is never 
4 any occaſion to ſet forth more of the covenant tha 
is neceſſary, as even that never fails to make the re- 
= -; cord long enough, without adding what is ſuper- 
E, © _  . S557 ). Therefore, if the declaration recite the, 
=: | ſenſe of the ſtatute, VOY h not in the ſame words, 
it is ſufficient (88). The eount muſt ſhew the 
time of the robbery, 15 4 it may appear tb the 
8 court, that the action was not ebmmenced before _ 
| the proper time. 3. It muſt ſhew the.robbery. to 
have been within the hundred, and upon the high- 
' way. Ath It muſt alledge notice. Sth. That the 
| had a property in the money, &c. taken from 
5 him, and what he loſt oughtto be particulariſed ( 59); 
 ' _ but with the ſame certainty as in trover is ſufh- 
= cient (60). 6th, The concluſion 2 be * 
A to the form of the ſtatute (61). 


$. ) T0 > raped > Fas, Ih. 0 


.. 


> 


(6) As t to ihe woe of reciting REDO eier declaring 
or . the day, year, and place of the making of it mu 
be ſhewn; therefore it 1s — to ſet forth the Hays of. the 
commeneement and concluſion of the abs or the adverſe 
| 8 party may demur. 2 
1 Mr. Morgan in his Vau⸗ Mycum, v. UL p- 406. obſerves, that 
3 he thinks the proper way of pleading is to ſay, at a parliament 
begun and held at fuch a day, at ſuch a place, and from thence | 
continued, by prorogation, or by ſeveral prorogations, until, & e. 


(58) Morg. Lade Mec. V. II. „ 
459) But in the writ this is not er. 
(50) 2 Sand. 263. 


* 61) But if it conclude contrary to the et of the 3 it 
may be demurred to, notwithſtanding that the whole law upon 
the ſubject is regulated by ſeveral ſtatutes and not by one: for 


which Mr. Morgan (1) gives this reaſon, 7. e. becauſe the action : f 
Is 2 agg ow the 188855 i TROP and he We] R. Ye.” 1 
2 85 4 . 3 , 
(i) A. . =; IL. p. 7 WY no Ts : 

N 4 114 
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The rule « that no man can bes an . in His / >. 
own cauſe,” is in this caſe difpenfed with; and inn 
deed it muſt be ſa-from the very nature of the _ ' -. 

but then the plaintiff s teſtimony ſhould becorrobo-  _ 


rated. by circamftances (62); and the giving the firſt ; 
notice, and advertifing the ſecond in-theGazette; muſt | 
be proved on the trial, of courſe, unleſs admitted by 
the defendant. In like manner too, as the plaintiff 
himſelf may be a witneſs, ſo may any perſon inlabit - 
1ng the bundred, CO NOR: ow fituation : ian „ | 
dk ut e F 
Aster . no Of can hs ieh ſerved g 
5 on the h zh conftable, or any inhabitant of the hun- 5 
it : 
on ras: ab 1 Yextris 235. but FOE this rale is 2 yery bad | k 
or one; foras ſeveral ſtatutes regulate the law, what objection can 7 
on there be to . e them in the plural number? 9 _ 
el. one ſhould , On theſe occaſions ought to be the * autho= 
3 rity. ; 
| (62) But by 22 G. II. c. 24. no perſon can recover in hue 
i and cry more than 200/. unleſs at the time of the robbery there 
16. webe two perſons A and they atteſt * loſs. a W 
RE (63) 8 6. it c. 16. . e 1 3 
k 5 dred 3 | 4 f : 
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dred; but the ſheriff, on the receipt of the execu- | 
3 tion, "muſt ſhew it gratis to two magiſtrates i in or 
|. ' near the hundred, who are to cauſe an aſſeſſment to 
3 be made, purſuant to the ſtatute of the 27th of Elix. 
c. T3. as the exigency of the caſe may require; but 
_ _- -thehigh conftable muſt firſt make oath before them 
= of his expences, his attorney's bill being firſt taxed. 
And the money being thus received by the ſheriff, he 
5 is obliged to pay it over to the party entitled there- 
| to, without fee; but he cannot be called upon to re. 
' turn the writ till within 80 22 alter 18 5 return 
| (ORE DEDIG. . ))) 
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VVV 
6; feme eos; 8 married woman; living 
apart from her huſband, having a ſeparate mainte- 
nance, may be ſued as a feme ſole, or ſingle woman; 
and the circumſtances of her having diſpoſeq of ſuch 
maintenance does not alter the caſe, nor is the huſ: 
hand liable even for neceſſaries; but the wife is in 
all reſpects, with regard to the debts the contracts, 
8 looked upon as a feme ſole. / | 
Equally ſo where a married woman has a ſeparate 
maintenance, and as therewith as a feme ſole, the, M 
is liable-to anſwer as ſuch. Corbett v. TFoclute, is 
. T. 26 G. 3. 5 te 
In caſe credit be given to the wiſe of a man in 
exile, ſhe alone is liable: the like where a huſband 
has . e or is W Jo” 


* 


1 | Nor 1, Where common roceſs is againſt huſband FER wife : 
ferviee on the huſband is ſufficient for bath, and he myſt ap 

5 for himſelf and her too; otherwiſe the plaintiff may enter | x os 

hes W for W e 412. | * 

4 ; 
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1 
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Nos 2. But in caſe of bailable proceſs, in Edwards v. Roarke - 


et Uxor, M. 27. G. z. the wife was diſcharged out of cuſtody, 
becauſe ſhe was arreſted: without her huſband; though the writ 


e as to hin. 


75 5 
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dae ut yank. 


, trated by his wife, while ſhe lived in a ſtate of ſepa- 
ration from her firſt huſband, having a TE” 
maintenance, LO v. 1 M. 8 G. 3+ 


LF — 
/ 
/ 


go 4 for which Huſband 67 Wi fe * 3 
DIS be Tar 


1 In all perſonal ations for any thing due to the 
wife before marriage. 
_ 2d, So in all actions real reſpecting the wite's" 
lands. 
3d, \Thig,1 


truſtee; for although the property in diſpute is not 


her own, nor that of her huſband, who has till leſs 5 


. 4th, And wherever the eſtate or thing i in diſpute 9 
is the joint property, both ought to join in the ac- 


to do with it, yet ſhe cannot ſue alone. 


tionz alſo, wherever the wife could maintain the | 


* 
* 


. did foe ſurvive ber buband, oP ans. 


; : Torts... : fats of 
5th. For a perſonal wrong to the TY AS an TY 
fault, &e, the — is a Joint —_— 
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like if the wife hold any thing in auler : 
droit, as by being an executrix, adminiſtratrix, or 
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=: . ben hr abc 5 40 11 be path 4. 
EE 1 will be ſufficient only to lay down. the general! 
= - : 5 1 that in all ſuch caſes wherein, ik huſband and wife 
1 be aggrieved, and ought jointly to ſue, ſo, & converſo, 
. _ where they are aggre/ers, they ought to be made 
joint defendants; as if a wife contract a debt dum | 
Wy 725 hte action muſt be * * * Mr ulband 


Fi. B * : 4 5 * 2 
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75 th. 
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not plead ne ungues accouple en loyal matrimonie, becauſe 21 le- 


ity of marri * not triable in Pg actions; For a huſ- 
de fad is Hable to his war See * N W 
33 Vol. II. p. 43. „ 1 


Note 2. Defendant's wife RIF rake in 8 for Aa 1 
. committed by ber on the coi the plaintiff, the court 
I not diſcharge her, althoug h _ 10 be not taken with 


Ts f there 2 no — to ſereen him. Wil. 149. Str 
oo” And Barnes, p. 263. obſerves, if huſband: 5 * be 
L in en. the W cannot be One 225 
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mean. 5 
" NT white 21 "hrs of age are Seeweg 
infants; 3 and as to their capacity Ys the general. 
nile is, that they may, do any thing for their adyan-. 
| tage, but nothing to their prejudice; becauſe no one | 
ought to impoſe upon their want of experience; but 
Vow" we are FIOuY to tone of ME] is, 15 


oe 


„ 9 Y | . How the are i fu. 


© Widich is by . amie, i. e. their next friend, 


8 „„ 


1 1 3b 4 


15 1 court, bej ore . the plaintiff e can Lane.” | This „„ 1 

Jon b the guardian and infant a appea pearing deere aa 

4 ite, 118 chambers, or by petition to the i ' 
lee, 


E _— plead i it N theres N * 5 1 


nn 


5 5 < , EP 
” — LN Ph. . „ 
WE #5 
1 2 > . + 0 5 


2 F : if Y ls ; . N * * * * 72 3 : . 2 4 
2 "# th $* — . Lo » . 5 
: "How 59 A. „ 
A N Jo £ ew We 1 
* 4 | V3 I - _ 
n 1 ” $ x Fr 7 . $ 


This is 5 une, who muſt be RT WP TY Oh 3, 


engroffce ' on a treble penny ftarnp, figned - + : 
' the 2 5 witly the conſent of the 8 Abbe =_ 


 keibed likewiſe ; bf the troth of the exertion. of — | | 2 
which the witteſs to the fignatures muſt make afh- 


davit. Upon this the judge then makes an order, 


* 
i mas 8 
that nds infant his ay ſue or e as the cale maybe. 5 
* * . 
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Wben emi of e ee infants oO 
not bound by, and he wiſhes to avail himſelf of his * - 


. | LN tk " 5 : 

ck. eee eee OY 1 
vit being made of the ſervice of . f the defendant's © © 
being an infant, and his yot having appeared, the judge, with- «1 ol 


out taking out a ſummons, mag an order; "that Ine e i 


eee appear within ſo. many s after perſonal ſervice, the "i 

may aſſign John Doe for I guardian, and enter an aps "= 
ana for 5 N ; but as chis order 1s only if, it is neceſſary - * 
that a final one be firſt obtained, to 1 he plaintiff this power; 1 
in order to which; affidavit 2 * „ „ 
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=. \ An informer is a . oh furs r _ fake of i 
bw | | recovering a nalty given by an act of parliament, | 
Which is moſt commonly half to him, and half to 
E-.. king; in which cafe the action is called- a qui 1 
mum, becauſe qui tam pro Domino rege, &c. quam pro 
e ipſo in bac parte Jequitur ; he ſues as well SME 100 + 
a ſovereign lotd the king, as as for himſelf. _ 
© Therefore if any informer make a compoſition, 
1 by taking money or promiſe of reward, and that ei- 
. the uſe of himſelf or another, without conſent © 
q e 'uhe court, he is liable to ſtand in the pillory, be 
„ diſqualified as an informer i in future, and to forfeit 
8 10k, (64) © 
Baut there is a 4 Minctian to be taken Le 2 
 -. eommion informer and a party grieved. In the 
latter caſe the penalty is given wholly.to the plain»: 
uf; for the oe ſues 3 for the ſake of getting 
the amount of the penalty out of the defendant; but 
_ _ the other is a perſon whom the defendant, is ſup⸗ 
| poſed to have injured. And therefore the law has 
= | — 7 wth his e oy to: reim- 


> 8 


- 47 
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* of: for Plug, Mw, 


3 | 15 no PSY — "where an a is1 | 
Ls  . on 2 penal ſtatute, is the plaintiff entitled to c 
” _. unleſs the ſtatute particularly fo ny though, if 
the verdict be againſt him, he muff pay coſts; 
- which is no more than right; for if he recover, the 
. in moſt caſes are high enough. | 


eee , 


» | 


ee . 0 A 8 | 
before any rule can be drawn up p the i 0 
compound, See Black, Rep. in C. — Bir dd 

another, 1154. eee tam v. di, FISOe At ER 
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JUSTICES: of the PEACE, CONSTABLES, 1 | 


tk 17 N W to conſider. magiſtrates 
d tlieir officers under one head, becauſe the offi- — 
cer is juſtified under the magiſtrate's warrant, pro» „5 
vided he do not exceed the authority thereby gm . 
him, which it. is his duty at all times to-execute IWW 
humanity; for hawever inferior the ſtation of con. 
ble may ſeem, jt is highly proper that the perſons em- — 
ployed therein ſhould behave with that degree . 
prudence, which renders even the meaneſt offſes e- 
ſpectable; and ſtamps a becoming reputation on the '. 
character of the perſon'executing it. It, is for this ' 
_ reaſon that all laws ought to protect their officers in 9 
doing right, and puniſh them in doing wrong. At, 
this is the principle of the Engliſb law: for | by = _ 
24th of G. 2. c. 44. no action can be ſuſtained- „ 
againſt a conſtable, or. perſon acting by his order, if 
he deliver a copy of the-juſtice's warrant to tbe party, 5 
or his attorney demanding the ſame, in writings but eon © 
negle& or. refuſal, in fix days after ſuch demand he 7 
becomes culpable. On the contrary, if he deliver 
the copy of the warrant, and permit the original wW 
be ds Fry as by law required, the proof of t . 
cumſtance will acquit him on the trial (65), Far - 4 
vine. magiſtrate 1 is N anſwerable for ns War- | 4 
r him may plead the aries, and give the EE __ 

rin 4nd and ED a Ve is enti _ . 15 "= 
2 „ 


3 


% We... 
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4 65) And by flat. 7 Jad: c 5 „ this or pe 
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et he iſſues, the SPATE] a 
fre proper el N 
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by the {awe nente (67) vo e can I brought 
=: 4 magiſtrate, unleſs he have one month's pre. 
© vious notice delivered him 1 in writing, by the plain-. 
tiff or his attorney, whoſe name and plate ef abode 
bought to be indorfed; Init reſpetrig this, fee” THE, 
Com and Exciſe,” from twhich may be at once colletf- 
en the whole law reſpetting theſe kind of notices. "And. 
tte magiſtrate in Nike manner may tender amends 
nNaithin the month,” but after the a&ſoh is com 4 
„ meneed, n into court... wor 5 
1 . 4 $4037": Ne Fs | 


e Tis limitation or the 58ton; 95 dell azeti meg 
naten as their officers is fix months, and to both are 


0 
eee 82. * . lubllantiate theis OP i. 8807 


13 87 CIC a 5 4.4% ti» LT * 
1 A . K. Gt 3% : 4 : K 1 f N 80 1 I « , . 4 1e 


| Fare $4 ROMS 


T7" *- $#- 3 


i I 29 


e eee | 

| e ſuch proſecution was malicious, yet an 4 

int on the caſe will not lis againſt the \profeciators | 

. ol reimburſe the injured party in damages. t 

ulis queſtion was decided.in the cauſe: of Sutton 

jt agdinſt Jobnſon, in error in the Exchequer Chamber, i 
| 7Z 24 C. III. by. which decifion the verdicts of two 

tcl W (68) were ſet af de, and fr 1 f 


ha ; 
n 


(66) It is the conſtable s buſineſs to keep the warmne, bat he 
cht to certify to the N wang he own in IE Der. 
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462) 28 aa 1 $i dat | 
; mages, | Jury gore S py the 56, ersol dn; 4 / 


7 * , 2 . * 


” 
— 
9 


VJ 


45 


| K 


qi Natl in; the Hove & Hogs. 
. facts were as foll 

The g laintiff was captain of — 75 we of ths. * 
yadron. under the command of the "defendant 


( 


dered 


his cables according to orders; he. then put him 
under an arreſt, removed him from his command, 


and ſent him fir to the Eaſt Indies and then to Great 
Britain, to be tried by a court martial. From firſt 


to laft the plaintiff was kept uuien anriſt for vear three 
ears, i. e, from April 22, 1781, to December 16, 


1783. The court martial before whom he was 
tried, ſat at Poriſnouth, on board the Privceſs Royal, 


the preſident was Admiral Montague. It appeared 


from. the circumſtances in which the Hs found r. 


ſelf, that Captain Sutton was juſtified in not immedi x 
ately cutting hericable. He was therefore h 


9 During the time of Canals Sutton? FE” Vl he 


4 he loft 20,0007. which he ſhould otherwiſe have gained 


by prizes; and beſides this, he was 5,000/. out of t, in | 


Ry of, his ſuſperifion, trial, e. 


#2} 


The action he abe againſt 3 5d 5 
FS having been twice tried before. the lord chief 


baron, at „ A motion was af terwards made 
n 


* 1 * 


mmodore Jobnſon) jaſt war, Being! in Port Ps 
road, off the iſland of St. Jaga, 5 b 
attacked by Monſ. Suffrein, 16th ond, i and 
an e ee took place in conſequence, - The ; 
Ii was damaged in the fight, and the French com- 
anger gr when Commodore Jabmſam or- 
the ſhips in his ſquadron, to cut their 
cables, wo fail after him; that being done, the Br. 
1iſb ſquadron formed a line of battle, and bore down - 
about ſun-ſet on the ſame-day,” but no further en-. 
gement took place. The awd of the is had 
Bo obedient, in every. thing, yet. notwithſtanding, . 
the commander charged him with not having cut 


For of the whole charge. — Hana 2 


3 


ts : a 


. * 4 
— * 


2&1 
. * 


5 * bebalf of Commodore Fobn/on that W 
might ee which after 3 dil- 


eaſed! to the Houſe of Lords, the laſt reſort of 
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of the caſe was refuſed. ( 69) He then brought 


bi "writ of error, by whieh the judgment in the 


court below was reverſed. Captain Sutton then a = 


"Wil caps en alas [ the N of arg was 


1 1 TOY e 
will * en e inns Gy e 25 Ten 
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n khos, NON. SUIT, NEW TRIAL, . 
. as in Caſe of a Mun Suit, and us 
— the RECORD. W . 

3 

TON SUIF differs from ao in as dne 

as it is a judgment given againſt a 

ho has ſo far proſecuted his ſuit, as to 

into court; but then upon the trial, being Ken's 4 

prove ſome partieular fact, the court permits him 

to be non-ſuited, in order that he may have the be- 

-nefit, -zf | be abint fit, of bringing his action again 

Whereas if the jury gave a verdict againſt him, he 

is barred from 0 o doing, unleſs he move the court 


for a new trial, which muſt be upon ſome affidavit 
of the lende of certain facts, out of which ariſe 


ſufficient reaſons why a new trial NO) to be had: | 


"- 7 — 2 ok. 5 2 


2 ) We may call this a 4 trial Kecidedl ly.in eds ef Cap 
arten; before he had the verdict of tt ſpecial juries in 


" "Weis nnd now he kad the folemiopitiog of tiny =_ 


out of four of the ſame court in his favour, the chief-baron 
NN I believe, oy account of — 


—— 


Ay 


9 


As for exatiipie, ſuppoſe the plaintiff have (70) tf... 
| 1 to ps upon à ſubſgquent trial, that _w MM 
could not poſſibly” fe ſome reaſon 2 duce „ 


5 upon the former trial; as for inſtance, a 5 ; 
haps with which he was not acquainted at Hong time. © 
10 luck caſe; if the court think the appliestion wa- " >> A 


ſonable, they grant 4 rule 0 beo cute, and if the 
defendant (though either party may move) think 
himſelf injured, he e, cauſe accordingly; and irn 
he cannot, the eourt make the rule abſoſute. Oůeꝗn - = 
the "contrary, the rule is diſcharged with rr 
without coſts, as circumſtances may deem reaſon - - 
able; but always with coſts, if the application be fre- 7 
volous. But provided the damages be ſmall, ole 
court will very rarely incline to hartols the parties 4 
| with. a ſecond litigation, and moſt commonly wen 
a new trial is F. it is ab payment of out. 
adverlary' s coſts of going to trial in the former inflances „„ 
new trial being wholly to accommodate the party  _—_ 
applying. But /emetimes the coſts are ordered to. — 
abide the event of the ſecond deciſion. £7. 
| J Here too a diſtinction ought 16 be caken beten 1% Me; 
* moving for a new trial, and in arreſt of judgment, 
Y the former being to go again 40 @ jury, but the latter 
only to argue ſome point of law before the judges, 
| arifing:out-of the record; inſhort, it is in the nature 
# of a demurrer after verdict, but before writ of error ; 
brought, and this motion may be made even aſter  - © 
new trial has been refuſed ; and the time for making 
it in C. B. is before the expiration of the rule for 
judgment, but in X. B. it may be moved any time 
before judgment is entered up. The mode of —_. 
- which is thus, the attorney for the party intendin =—_ 
to move, ſpeaks to. the aſſociate to have the Rd $2 7 
in court, ond. 3 a. brief to counſel to Ove, "US 


"3 b 4 | f 


(70) And what; is aid ae rue vi ga „ 
. defetidant, 1 5 5 gut, Ee = 
W oO NR 


FFF 
% 


5» > 0 
. 
2 


=. hy "86: e, entry fil judgment e. june OY 
3 e. * which being granted, the rule is 


adverſe attorney, who in order to diflolye. this rule 
_ obtained by. his 
''#that he means to 


8 5 10 diſcharge the rule the matter comes on for 
”  -  Urguainent.” If the judgment be arreſted in con- 
= | ſequence, the party who requeſted it {o to be, draws 
I up the rule of court and ſerves N thereof. an 
5 Bis adverſary; on the other hand, if the judgment 


be affirmed, then the party in whole favour the 


1. 


the former is given on the trial; but the lattes is « 
3 given againſt the plaintiff before tial, 
for not declaring, rejoining, Sc. according to the 
copy of the rule he receives for that purpoſe. 
The mode of figning a non pros (71) is as fol 
| lows, "and it is a nal judgment; but it cangot be 
"wp figned in K. B. unleſs common ball be filed within 
- two terms; but in C, B. the defendant muſt appear 
| as of that term in which proceſs is returnable, 
and he has then any time . the nnn Ag 


Baan... 199] e 1 oo 


wien en up, and a copy thergof ſerved on the 


zohiſt, muſt then Sie e, b 
1 e n diſcharge it.. Of che 
devire of Which bn 12 affidavit and moring 


— 


verdict 2043, dran up the apes by Hap rol ang 5 


"9 * 1 the uſual . | +78 
A 2 5 wy oe 5 1 
AR . motion is made in arreſt of err ih l.. 
fs | ways-matter of conſideration whether the defect not corel by | 
= 3 ; * verdi. 15 i "1 £ 1 8 + 150 bs 8 45 4 | 


NON PROS ders FAS non uin ü in as nab 


Note... In C. P. thees giv x be not only; a * to PA 


2 ut a demand of declaration alſo, which muſt be given before 
0 


ur days after the end of the enſuing derm; yon in K. B. nei- 


9 15 6 . N es Sb, No: 


* * 


al ) No ps cn etc he er borne 
| | „ 


2. mp gy ww 


9 


* n pak 5d | : . 


But lotus take an cxamphe eK 5. hier not. * 
declaring. 4: ER 3 wh 


n Then: hs defardant? 8 Ati en g ech 1 

ment roll, and enters thereon a warfant of attorney 
for the defendant only, preceded however by a me- 
morandum of the term; and beſides this, the non 


Pros is alſo engroſſed on a double half cron ftamped 
paper which being done, the parchment and paper 
are both taken to 2 elerk of e to wall | 


= ; 


we Ty 

_ oy * the 0 rm wp Saint . ae. 
year of the reign of King George the” Thi, 
Witneſs Lloyd, Lord Kenyon. ee e e | 


[Warrant | of Attorney. ] Tt be defendant puts! in 


his place his attorney at the ſuit of the PI, in 


a plea of treſpaſs. „ obey 


 CMoiddleſes, . The defence — 8 the 
form of the ſtatute, in ſuch caſe made ard provided, 
was ſerved with a precept of our lord the King, 
called a bill of Aale (or whatever the writ be) 
iſſued out of the court of our ſaid lord the king, 
before the king himſelf, directed to the ſheriff of 
Middleſex (or w eren el other e returnable on, 

5 next, after days from 

nmnos faſt paſt, to anſwer planet "OY 


25 of PL and the faid defendant at that day 


appeared by his attorney, according to th form of 
the ſtatute in ſuch caſe made and provided, and the 
ſeid plaintiff in the aforeſaid court of obr faid lord 

the king, before the king himſelf, at Weſtminſter ' 


g Wen kn not declared by his bill or eat 


0 In C. P. to 1 
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= _ ALPHABETICAL cxarirus; - 1 
E. tion in any perſonal action, nor in ejeament Inſt 
5 = kim the . before the end of age 
then gert following, being the next term after the 
= pearance of him the ſaid deſendant. Therefore 
3 1 it is confidered by his majeſty's court here, that the 
ÞH mic plaintiff can take nothing by his aid precept, 
; | but that he be in mercy, Sc. And it is further con- 
_ - ſidered by the court here, that the afotefdid de- 
|  fendantrecover againſt the faid plaintiff=—for bus cofts 
and charges laid 6ut by him, about his defence in 
this particular, by the court of our ſaid lord the 
king here adjudged to the ſaid defendant, and by | 
his aſſent according to the form of the ſtatute in 
ſuch caſ& made and provided, and that the afore- 
. ſaid defendant have his execution thereof, S.. 
— remains to be done but co ſue out 
execution. 1 | 


ri If 8 were arre the ac 
r the judgment. dae. . _ ; 
Before this ſubject, there is 6 Daher 
Gas der, 0 is that Kh er © 45 incaſe. of a 
| non, Hit. It differs from nas pros in ag much ag that 
is before, but this ig ler iſlueentered on the gell, 

23 1557 e is enen obtained. maſt. com- 
| monly for nt going to, trial purſyant to. notice, and. 
the 77550 muſt be moved for a rule to. ſhew cat . 

none be ſhewn, then on the day after t 

expiration of wy rule, you move to make it 5 | 
Bur, when. cauſe. is ſhewn, as for inſtance, the ab- 
ſence of A Material witneſs, or the enſolyency or bayk- | 
1 ruptey of the defendant, then the court will diſ- 
= charge the. rule, On the contrary, if it be made 

| abſolute, it is then ſtamped. with a, double half 
crgyn. ſtamp. and the niafter marks the coſts, upon 
the roll; in ſhort, whatever the court orders, you . 
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* Witbtrowing ts Record 


"This * 80 after the vial.is called. an, 1 42 
i po for the plaintiff happens not to be in court, 


ſo that. he is permitted by his counſel. to withdraw 


the record, to prevent his client's being non ſuited, 
which. vevertheleſs muſt be done. if the defendant 


: inſiſt upon it. The effect however of the wich- 

ES. drawing the 4 which is ſometimes galled 
Vrihi "the cauſe oui 4 the paper, is, that the plaintiff 7 
11 notice of trial for 8 future 


may en give a fre 


time, on payment of che defendant? g colts af the day; 


1 e. all thoſe acerued fines notice * n * 


16:35 4-1 eee E . Ly 
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| HE Matters s is in che 25, Bench, N 
1 Inner Temple. 
Tue Clerk of the ee, Declarations, | 
in the ſame place. 
Sever ol Latitats, ditto. e e 
Seal Office; No. 2, Huner Sinh 
The Clerk of the 22 in Foriga Y 
b Fields, we 
The Clerk of the Tredfiry's, at linie Hal. 


4 Ein- 


2 * Clerk of Niſi Prius, Inner 7 "emple, . 


Tue Bill of Middie/&& Office, is in Chfford's Inn. 
Sheriff's Office for London, Grocers Alley.” 


For Middleſex, the corher of ** Street, Chan | 


05 Laue.. | 
"has: 1 


wh . ; . *# ? 
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f gh. 


| Hare Court," Temple. 
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letter from the king 


ops and the 4 te Tree! W | 
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0 "The Prothonotarie 7 welt Colt, ne Tom: 5 
The Warrant of Attorney's Office; is in Pimp. | 


| Court, Temple. 


The Secondaries*, in Crown: Office Ro, Temple. E 
The Clerk of the Treaſury” 8, af, rt 
The Aſſociates', in Serjeant*s Inn 
The Filacers', where capiases are 1 No. 


„Exigenter, Holborn Cort: Gray* 5 YI ; 
Clerk of the 8 * at Maſter. Pepy's Chainbrs 


| : Greys Inn. 


More. The judges? TEA are al in Serj redint's Inn, and if 
any of the above offices be removed by the RC this publication 
comes out of the preſs, the reader may eaſily corre& the error, 

where another i . 
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he 0 R 1 G I N A Li | 
This like all other writs is in Faw anti of a 
to the ſheriff, directing him 
what to do with reſpect to the defendant. But an 
original cannot be ſued out, for a leſs: debt than 


* (73) nor for a greater debt will the plaintiff be 


allowed more coſts than upon proceſs, unleſs it 


amount to 50/. except eee the ene FE) out- 
lawed. (74) 


of Fo ſpecies ; ; they præ- 


Theſe originals then are 0 
The. felt is 9 : 


„ ' E < 
- f 3 


(73) 5 6. IL. e. 27. 
& (24) K. N. 23 G. III. 
5 When 
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ALPHABETICAL CHAPTER: 


1 * the action is in debt or covenant; in a 9 — 
0 | where any thing ſpecifically is demanded, but where .-"- 
the damages are to be aſſeſſed 2d libitum by a jury ; 
as in caſe, there the /j te fecerit ſecurum is the — A 

writ to ſue out. We: ſhall therefore ſele& that for 

our example in K. B. ſuppoſing © th ion « to 7 for 
| the 1 99 W e. 


5,8 : . #+ © 1 
, U 1 5 i. 

: 25 W's 4 1 

* i N 7 e 577 

; k n * 1 — * N. 

ö « F \ 1 1 . - $ 2 4 Ny 2 
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e 41 17 the plaintiff e you "Wig x 
Ke. then put, &. the dit late of 2 : 
in the ſaid county, 1 (7 5); 3 that he be be- 


fore us on (one of the return days in the almanack) = 
whereſoe ver we ſhall then be in Evolend (76), toſhew  _* 
 for- that whereas [Here the whole declaration | ws ft 27 
| forth at lengrh). 1 24 ' 


_ *-**This the attorney for the olaintiff mene out on 
2 paper. without a ſtamp, and then he takes it to the | 
—_— who makes out the capias (77) as follows: 
George the Third, &c. To the ſheriff of Maddle- 
er greeting. We command you that you take the = 
defendant, late of Weſtminſter in your county, gen- VY 

tleman, if he be found in your bailiwick, and him 

ſafely 7 ſo 2 5 yrs have his TY before r 


- the (70). after. whereſoever 
x 7 „% lie en et x: hos IP 4 
| #4 ; 3 ; | * 5 | 


'G 655 1 The true 1 of the desendant muſt be inſerted be 
8 and the town, . in which he un . in the 

* en WET'S © | A 
(76) This return is pecalir to originals, not as to r, _— 

_— but 'the place. n . "A 3 
(77) Though commonly the 8 makes the ater" as 1 
well, er expedition 8 ono the filacer has his fees notwith- = 
\ ſanding. * \ 4 
ne return of the Catia ought to be aller that 'of the 
original. If you proceed to outlawry, indeed, the return of the 
ny . to be the 7e of DO : bat if * do not 

; mean 


* 


5 
15 
8 


wo ſhall has: "SE in England, to Lhe plainti® | 

in a plea, for that whereas (here the declaration is 

copied over again) adding alſo, and have there this 
uit. ee Lye Lord Kenyon, the da of : 
| in che year of our reign. 5 


mee 0 
. | by 


a FR 601. 105. (80) „ e 


Note. Every origins brit muſt bear teſte at leaſt I ; PT * 755 
fore the return; but the morrow of the Aſcenſion is a good re- 
turn, notwithſtanding its not being 15 days e 


| — of thamigrov of, y Trinity. "16 Car. 1.0.6. 7- 


« at Weſtminſter” and iuſerting infte 
| "_ uk than eater ry cage ieee, 


1 nod hardly mention, that if the defendant be. | 


not taken on the firſt capias, an alias, and then a 


Pluries may iſſue; and that if the action be bailable; 


a warrant muſt be taken out at the ſheriff*s office, 


and given to an officer to whom it is directed; but 


if the writ: be not bailable, then the notice to appear 


as in p. 10. muſt be inſerted, N out the words 
BY Ne 5 
Aten. and Bail 


This is nd by the Abend 8 attorney 1 
the filacer ; the time for doing it is within 255 . 


after the return; but if the action require ſpecial 


"he bail, and the Jelendant reſide within 20 miles of © 


Londan, he has till four wg hs after the "oP 1 


nan to e to 838 : the ma both be teſt and re- 
turnable on the fame day. 35 25 . 


09 And N after being fipned, mat be ſealed 4. , 


Þ. 4 | 
{ 180) But it is not wecefſary that the Jefendant boa be ar⸗ 
ene * 9 r 


3 


„ 
* 


A an#ricat, o CH | rk. ; 


depo nd. a above 20 0 miles, þ > has CY a diy. fy [7 . 


Nw. This is when nb 2 TR El 4h 
turn than the firſt ; but, if on the firft, then in London or 
ſex four days, | but above 3 20 miles fr öm . is days. 5 


Ben is put i with the $1665 it © jules Ava - 
bers, of which the defendant's 1 8 * . 
wards to N BBC, as in Ger 


— Ar 
X 290 » Yay 
1 
KOH" F 
N - AIEE 6-8 PS, Yes 
* * - 
* » 


| Declfattch.” 


1 * 


= Ai by al indeed. of: dig 2 £3 


defendant. to be in cuſtody of the marſhal, the 
preamble runs thus: + 

(81) [Middleſex, Fi; 1 FTbe dend, late "Y 

Weſtminſter in the county of Middleſex, was attached 
(82): to anſwer the plaintiff in à plea of treſpaſs on 
the caſe (83), and whereupon the ſaid plaintiff by . - 
his attorney complains, for that whitreas (proceed- 
ing as — and concluding, and thefefore he * 
wi Ac. | 
Nate. | No pled g une ff.. 


: ns 


| The rafter the erer. are ſimilar to thoſe 8 
wor by OR 


7 * 4 


A Tate care to 10 gs winds A tak brit 15 8 
apa, ined, 0169 eee * if 12 


not, this bail if wilt be diſcharged. 


(8) Bur if the aQtion! be in debt, ſay „ ſemmonsd.o 


55) But if in debt (ay, *- ples rhat he fender to hin = 
2. eee, (1) he BO EO” „ 


7 e e 


1 1 8 


(1) 1f 89 a bond you a infert t the penalty. | 


q . ; I » + Vp Y £ N 
1 th 5 5 - 3% k ol ” 
5 22 * "SY % 88 1 fs. 
Eo b 8 3 e 
* . 1 o * 
1 q 2 #5. þ 
wo Rr % os . 9 
1 Sos, Ih 
. 4 5 
55 7 
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25 -T his writ is . to the 9 Pleas, 3 is f 
_ uſually taken out againſt perſons on whom a per- 
; ſonal ſervice may be found difficult; it is left at the 
=, ſheriff's office, and you take out a ſummons, 8 
=. is given to an officer to whom it is addreſſed, and 
1 he leaves it at the defendant's houſe, — wy 
Then, in caſe the defendant negle& to appear, 
| you may ſue: out a diſtringas againſt his goods for 
05, which are taken accordingly; and the iſſues 
| Gow time to time increaſed, by A w_ n 
5 Dat 3 us 0 an ee, 


3 . =] 1 85 Eranpie, 


We, 


Er. the phintf's attorney makes © out a procipe 


e 13 rddleſex, 17 Original quare clauſum fregit, for 
' _ plaintiff agaivſt defendant, late of H#ftminſfter, gen- 
tleman, broke the cloſe at Weſtminſter, returnable 
before his majeſty s juſtices at Haliminſter, in nam 

| ſome return marked i in the S's ($4) 

s R Actor ney. , 


4” 


This, 9 0 "ig warrant to. 3 be 3 10 
the curſitor of the proper county, who makes out a 
the writ; upon which the defendant having been . 
ſummoned, the attorney for the plaintiff then ſearches 
at the filacer's to ſee if he have appeared; and if he s 
have not, then he files the writ with the cuſftos bre- | 
vium, getting it however figit from the ſheriff, with 
his return thereto ; and thEeuſos brevium then gives | 
the * a note of the name of the 9 and 


. tt R 


69 See P. 4- 


ABETICAL, CE ABTER: - s 


3 the theriff*s return: and if the return be notice 
to the defendant,“ then the attorney makes out a 
diſtringas, upon which the ſheriff grants his warrant | 
to one of his officers, to diſtrain the [defendant's 
goods to the value of 405 which being done, and the 
writ returned, then if ſtill defendant do not a 
plaintiff's 's attorney makes out an alias, which: like 


: the original diſtringas is both /igned. and ſealed, and if 


no appearance be then entered, motion may be made 


in the treaſury t to increaſe this iſſues, the ſame as. 


againſt Peers; and then another motion ma be made 
0 155 them. nn 995 Ke. „ 


| Appearance | * 5 „ 


The time for defendant 8 entering an nm 


expires on the quarto die poſt-of the return of the 
writ, and it is entered with the filacer.- „„ pans. 


The reſt i is ie in och eaſes. „ 


We ſhall r now, in order to 8 the concatena- 


tion of things, though it does not come in alphabe· 
tical order, treat of outlawry; becauſe no man can 
be outlawed, unleſs the ſuit be begun by, original; 
and in C. P. there is another kind, ac well. as the 
quare clauſum fregit, called a ſpecial original ; but af- 


ter what has been already obſerved; an SP of 


2 K ban be © ſuper _ ; 


be : 
* 


r 1 wy ik? 10 s . 

ed, and an ir and plurier tapias (8) therton, 

4 4 Move four writs being got returned at the We 

bee aon /f t#ventis, you then iffue. 4 5 th writ, cal- 
ed An 2x7pr fatiat, commanding the deri in = 
eres Eoutrs to require the Jeferidatit to ap app 


r 


| 8 to fat.. 31 Elk. of one 1 
tion muſt be made neut the church door of the Pari. 
1 wherein he reſides. 

Tue fifth writ 'being | teturned. primo evatins, 2 mg 
| 2 exut3us, tertib enaf7ns, quinto exatJus, and Hes 
utlagatus, and the-6th proviantari frei, 

A ſeventh then iſſues; called, a capias . 

_ Which may be againſt the body only, or againſt the 
; goods; and Winds altogether ; * the de- 
TO Senden haye' any goods; Wk ſheriff 3 
them hy an innen, plaintiff paying the charges of 
it, and the writ being returned; it is taken to the 
filacer ia the K. B. (but in the C. P. to the clerk of 
the vutla wries) e it, and 9 
e the "a e 
5 


* (83) Theſe "i write "REN 1 Ae at t once, but t muſt 

ba ve different teſtes, as there muſt be fifteen days between the tee 

and return of each, in the order they follow one another; but the 
return of the firſt may be the fe of the ſecond, and ſo on. Now 
the intent of theſe fou#writs were, that the defendant ſhould 


#6 


have ſo many diſtinct s; but being taken out at once, he _ 

' is appriſed in no ſuch way, "Therefore, why would not one 
2 of mm writs ſerve the purpolf,” 2s well as ſue out four's at a 
| time 23 80 N s PEREZ S 


(36) This writ bs dire@ed to the fherif of thi county. in 
which defendant reſides; whereas the other is directed to the 
Meriff of the county to en the original was ts 04 


Then | 


% 


* 


Then apply at the e — 1 
$th writ, called a venditions exponas, i. b. empo wer: 
ing the ſheriff to ſell what he has taken; but before 
he can pay the plaintiff the money ariſing frgm ſuch - 
ſale, if the debt do not amount to 501. the dae 
muſt apply by motion to the cott of CO 
who, upon reading the return to the venditiont __ 
15 8 1 of the e n 


* 
Ys » - 
8883 TEE * ; 
7 323 * 
— 
1 Is 7 70 ao? "3 4 5 
1 1 4 - F-4 V . 1 4 1 


5 1 185 + "By by, = df : 
"Bu 7 1b Debi be ; aboye 56k 3 OR 


7 0 


The 1 wuſt * . 25 5 | 2 
lords of the treaſury for the mo pa 
in ſatisfaction of debt and coſts; ich petition. — 
then referred to the ſolicitor of the treaſu who ex» - 
amines into the nature of the demand, and makes A 
report accordingly ; whereupon he procures d wars 
rant from the treaſury to the attorney general, that *' 
he may conſent to ſuch money being paid on motion — 
in court. The court then make ay, order, which is 
drawn up by the clerk in court tho. at the ame . 
time ſeats a ſubpæna for the ſheriff to pay the money . 
on demand. 1 . 1 
The ufual fres of outlawry alteg ether ate abour® . ;.* ˖ 
20/, but they muſt in a great 9 upon i 
the rar the OP. bl 22 


I 


"ba. £ 

_ 

* . - no 
s 


the defendant be taken on the hea) lk 
wot bailable, he may be diſcharged on entering a 


e common appearance; and if bailable,” on giving a bail bnd 
he with two ſureties to the ſheriff, as in other — And the outs 
o | lawry may be reverſed i in the firſt caſe by a judge's order, in the 


by motion in court; and then the Jain 
- He muſt even ſue out à freſſigriginal, if he mean to ſus - 
riginal again. In ſhort, he n amp; in other caſes, 
per ng no prior proceedings to have been had; but in ſuch 
ale, 8 * „ muſt hs reinſtate the plaintiff | 


who: " Note 


muſt proceed. 4+ 1 45 


* 


"RX 


— 


* 


. No NR is nated a pauper in 4 who 1 


oe 2. Ire the en be e two, 16 5 LE cannot be at 
10 R INS . 


„ 3 
: 2 3 — 
* * . 7 4 . : 4 5 
F wb oy y 4 * 92 & ': 4 175 ** t 5 —1 oa” 
x af ” | ; - : +5 "TG 4 G4 2 ; De 
= * 5 0 1 , - 4 


- + 


; * 84 * * 3 4 pa 4 
3 281 gs % + "28 Fa * . « £7 4 8 * * 


joſe 
Fo 


PARTY. wall” 


FM eee 


LESSEE for 21 years, at a pepper corn 15 

FAY the fir/t balf year, and rack rent for the te- 
mainder of the term, covenanting at the ſame time 
to pay land tax, and all other rates, charges, and im- 
poſitions, and alſo to put the premiſes into com. 
plete repair; having alligned bis term for a ſmall ſun 
in groſs, is nevertheleſs not liable to pay the expenſe 
of a party wall, either by the proviſions of the 14th 
E. 3. c. 78. . 41. or by the covenant in the leaſe, 
This being a charge falling on the original landlord, 
| Southall v. ann, N. 30 G. 7k in 5 EW 


. 


1 , FP : * 5 - 2 = . , # 2 
* » : 


IM 


worth 51. beſides his clothes; which, when people 
are ſo reduced in life, are generally pretty ragged. 
AS the coſts are ſo high, ought not this to be ex- 
tended to 40/.? that being the riſk at leaſt run in 
the firſt inſtance, by any perſon who brings a com- 
mon action; for ſuppoſe him to be non - ſuited 
his own coſts will be at leaſt 25 l. and thoſe of li 
adverſary about 12 or 151. if in B. R. but if in C. 
about a fifth part more. I mention this, becauſe 
preſume the origin erg paupers was to 
thoſe have a hearing gratis, who! could not n ( 
. for one. * | 


* 
; S F ; 
5 4 þ A 
* A pi 
- - * * 4 4 * * 
p 5 * , » "4 Ha 
% 


„ 
pur 
It is 
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23 ſhould therefore be permitted £6. „„ | 
"a as much as the amount of the riſk a man runs 
by bringing his action; and this is ſaying nothing of x 
the calamities that may ariſe, if error be brought. 


Ne knows, that, by the law of England; 


people are to have counſel} and attorney aſſigned 
E. gratis; but then this cannot take place till fun 
time as they are paupered, thy. manner of doing FW 


which is 48 follows: 5 


Firſt, the pauper muſt petition a Fac on GC tres 3 


ble fixpenny ſtamped paper; to which muſt be an- 
nexed an affidavit of his poverty on another treble; 


ſixpenny, ſtamped paper, for which muſt be paid I 
| ſwearing at the judge's chambers one ſhilling; and 


then the clerk makes out an order, charging” 25. 64. 
more. ; 


By "this time it 15 e Jenes. 5 


that "the poor man is 65. 64, poorer than he was 
before; but being once paupered, he then pays no 
more fees during the whole courſe of the ſuit, unleſs | 


he recover gl. in which caſe he muſt pay 9 12 . : 


8 a. 3 he can receive. a farthing ey it! 


* 


| The court fees being : 1 . 8 Fo BY 8 5 
Paſſing the record not leſs tan 1 00 o. 
Poſtea ſtamp, and the maſter for n 0 9 6 


Faid before” F 3 . 6 


6 & * 


1 1 


- 5 
"au — ; 4 : . 
1 ; FY 
1 7 
p 5 
4 4 ” 5 

% 1 a s, 5 7 4 — * * ; * 
7 1 . * 


— 
14 
. 


* 


* 


. This! is 6. by giving a brief to 0 for that 


purpoſe, who ſigns the ſame. His fee is 10s. 64. 
Si is carried to 835 ſigner of OT who takes the mo- 


ney, 


* 


Po 


=. _ and gives a 8 for ie; bnd then both tat 
= and Feceipt being taken to the clerk of the rules, he 
| . up a rule, a copy of which muſt be ſerved en 
the plaintiff's attorney with the maſter s appoint- 
ment to tax the coſts. But in C. P. if the money 
Ads not exceed 51. you get a treaſury rule of the ſe- 
f condary, upon which the prothonotary will receive 
the money, writing a receipt in the margin of it. 
But above 51. you give a nga 5 a 1 and 

e af above. 


Nee 1 4 plajngf is entitled to all coſts to 8 
4 fendant pays the money into court, notwithſtanding that he 
erwards proceeds for ho aged damages. ak v. argon, 
"_ 27 G. 10 in K. . 


. 2. Obſerve that 8 of money into court t differ | 
fo rom tender, which muſt be made before action brought; but even 
after the action is brought, the money before tendered muſt be 


Paid into court notwichſtanding; and in ſuch caſe, if the plain- 
tiff do not upon trial, prove more than what the defendaut had a 
' before offered to pay him, a verdict will be given againſt him; | 
* him nevertheleſs to receive Ow money paid in for biz Y 
5 e. 5 I — 
or | Mare 3. Refuſal to pay upon a freſh demand, vitiares Lo for if 
5 n . e „ bb 1 
= ' PEERS and MEMBERS of PARLIAMENT, 


Preliminary Obſervations. 


A peer cannot be arreſted, nor can his perſon be 10 
taken i in execution, although a verdict be obtained 
againſt him. Nor can & member of parliament be 
.. arreſted, or taken in execution, during the ſitting of 

parliament; not for forty. days after, nor for forty 
days before, In ſhort, a member of parliament can ( 
dom, any more than a peer, be taken in execu- WW 
tion 


o 


C 
7 
' . 


. & 


« 
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U 


ad at mY 9 wer Blachſiaue takes notice eres 
parliament i is ſoldom diſſolued for more 


days at a time. But a member, if a 5 


ſerved with legal N ng, debt, amount IA 1 I 


ing ig 1004. may be made a bankrupt, unleſs the = 

4 be diſcharged within two months, 5 9 > 4. 

Jar * acemed 4 an att he 8 V 

6 id, Md LEY A 9 4 

Apes en of 3 may 5 8 *-i 

| by original, or by bill, the proceedings being ſome - d Y 

what fimilar. to thoſe againſt attornies ; the latter be= 

ing engroſſed on a treble penny ſtamped parchment,,Þ=* 2 

and filed with the clerk: of the declarations in the > 
K. B. an d 1 in C. B. with the 1 850 of the county ß 4 


ene; 4 
| = 5 In a AM you jo fare the e member's 3 pri > —"_ 
vilege ( $8) thus: ä 

[Middlejex, ff.] The plaintiff complains ot de- „ 
5 5 having privilege of Fremen of | | a 1 
a plea ap | 1 f 1 

Ang in the concluſion, the words «< contriving and - 5 _— 
fraudulently intending; craftily and ſubtily to NS | 


and 2 5 the ſaid Plaintiff, ” muſt 15 Ns out x - N 


2. Proyer for Proceſs according 10 the Statute. 


After and. therefore he brings 558 cee. ts 2a, : 3 1 
added, and hergupon the ſaid plaintiff prays the pro: ' Þþ 


| Cels of or. lord tha king, * to 5. 25 a. i 1 


$4204" 8 


l Gee l „ . nn i = OY 
(658) If 2 peer. fer farth his title. VV 2 „ | 


- 
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the ſtatute in ſuch caſe made and provided, to "EY 
| 3 to be W * to Oo” thereon. it is grant. | 


Pledges: to fads 


To s * 
n Nn Aa 
- 4 EGS * 3 * 
gn 2 P 
$ * 4 
4 2 
37 


8 2 Doe and Richard . 1 


by EL 


1 Writ 7 Summons. a 


* 


31 


The bill a filed, @ writ 2 ; Hae? is ſued 


- out, and taken to the ſheriff, who thereupon grants 


2 ſummons, which being given to an officer, is left 


* 


; 50 the * 1 +. BE 1 : ; &f pi; * oh 


4+ Non Appearance. 
In caſe the defendant do not appear within bur 


8 after the writ is returnable, then a diſtringas 


may be iſſued, and upon that the ſheriff 's warrant, 


directed to an officer, to diſtrain the defendant's 
lands or goods for 403. and this being done, if the 
defehdant flill neglect to appear upon the guarto die 
poſt after the return of the diſtringas, get the writ, 
with the return to it, from the ſheriff*s office, and 
take it to the filacer, for the purpoſe « of his mae 
out an alias, 135 which Wt 


#3 
$ ; 


6. Move the Court, 


„ 


To increaſe the * under the ſtatute of 10 G. 3. 


WW, 50. 2. e. that the diſtreſs upon the ſecond diſtringas 


\ 


may be greater than the firſt was; and if the debt 
de ſmall, the court uſually direct the rule to be 
drawn up, that the iſſues be ſo increaſed as to pay 
the plaintiff the debt; but if the ſum be large, then 
the NEO muſt be at the,expence of a pluries dij- 

Iringas, 


| ALPHABETICAL (CHAPTER. 273 


inne and moving the court (89) again; and if 
the defendant do not pay the iſſues in money, then 
the plaintiff muſt be at the further expenſe. of moy- 
ing for a rule to ſhew cauſe, why: the ſeveral iſſues 
returned upon the ſeveral writs ur difringas m_ 
not be ſold. 3 
Thus much fon e apainſt 1 ade 
Members of Parliament, by bill,“ all the other 
parts of proceeding not taken notice of OY nor of 
te fame 4 in ot caſe, e 


2 Ia. 


Note. But if, defendant appear, you deliver kim 2 POR 
which inſtead of being on parchment, is engroſſed on a trebles 
0 ca paper, "and it is neither more nor leſs Wei 9 
of the bi : 5 


By original, e is e Ge 


bill; and in the a inftead of 9 0. ; 


c ſummoned.” 9 "4 2 
: TBS . 
N 


PRISONERS AND INSOLVENT vearges, 


A Fi th 4 from an ie 4 in a8 
much, the former includes every perſon detained in 
| jail for debt, whereas the latter only deſeribes that 
ſpecies of priſoner, who being charged i in execution, 
claims his groats by the lords act, it is therefore of 
the former that we ſhall firſt treat. - 

When a defendant is arreſted, he is uſually taken 
to the houſe of. ſome ſheriff's officer, vulgarly 
called a ſpunging houſe, whence if he he unable to 
find bail, he is taken to the county jail ; but if he 
e he Ay 1 remove himſelf thence to the priſon, 


** t 2 8 


e Though this may ned by kde — 5 . 5 Fe | 


* 


/ 


3 Original, e 


27% ALPHABETICAL; : CHABTER. | 
of the court; out of which che writ iſſued, whareby 


de was arreſted. But there is no heveffity for his 


abfolutely ro Newgate, it is the fame in con- 
templation of law, if he remain in the houſe of the 
Viſficer till u Bübeat enn be procured far his removal, 


for he is in the cuſtody of the ſheriff from the tan 


bF-his „ % 11 5 6 5 08 


: The prifon'df che court of Nigel Bineb; invite 


wich bears its name; and that of C. P. the Plrit; 
therefore upon the habeas being obtaine 
dy of the priſoner is transferred from the ſheriff to 
the marſhal of the one; he ane rhe other, 
| Ring the mode of putting in ball, chat Bad 
been already treated of at length, p. $1. but when 
the defendant goes to jail, the plaintiff is bound to 
declare againſt him before the end of the term after 
that, in which proceſs was returnable, and cannot en 
| tain a rule for time. 
" If no-deckeration as above, Ae by 10 
8 may apply for a judge's (ge) ſummons, to 
ſhew cauſe why a ſuperſedeas ſhould not iſſue, which 
| wh e ſerved pon the plaintiff's attorney; and if 
22 attend „ upon affidavit of the fer vice of 
= ſummons, where, when, and on whom; the 
will make an order upon filing common bail, 
(91) and the marſhal upon the clerk of the common 
bail*s certificate, without a ſaperſedeas, Kong 
the compar; but the! ſheriff Yequires the writ. 


7 — 83 


(99) But the Jefro3akes attorney muſt firſt apply to the jar 
. a certiſicate of the cauſes for which his client is detained in 
cuſtody, and affidavit muſt be made of the jailor's ſignature. 

(97) But in the court of C. B. three ſummonſes are requiſite, 
and the order is in the firſt inſtance only ai, to give the plain- 
if 's attorney time to write to his client, and then if on the ex- 
FPiratiop of the order au, no canſe be ſhewn, the judge will 
make hs order abſolute, upon which the defendant may then 
iſſue his writ of ſuperſedeas, directed to the ſheriff or warden, 
as the caſe may require, to diſchirge him; having howaver 
firſt entered a common appearance. 


; "the cuilo. 
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0 1. Didiretio ha 4 N 


As to the 9 of, declaring, the firſt n | 


a ought. always to be in whoſe cuſtody the un- 


happy man is detained, whether in char of the 


ſheriff, or whether in that of the marſhal or ware 
den. 


the former being ſeldom uſed; but in caſes where 


the debt is above 501. on account of the heayy e - 0 
penſe attending it; though it need not be uſed even 


then; we ſhall therefore in this place only ſpeak of the 


latter, as it is natural to ſuppoſe there can occur 
very few caſes, wherein it 1 to declare 


againſt a priſoner by original. Moſt priſoners are 
poor, but ſuppoſe: your adverſary to be jk hg 


ſeldom 3 FANG © ar to e | 


1 54 


4 


fort nay en umhin B. K 5. LY bo 


- 


Furt then of declating againſt a at in cs 


cuſtody of the ſheriff. 
Inſtead of one copy of declaration, as would only 
be delivered to him in caſe he found bail; (92) the 


plaintiff*s attorney delivers Min four W (9 3): VIZ. 


(92). See p. 276. 
11085 Surely in point of reaſon there can de ho necallity fer | 
eſe copies, as in C. P. only two copies of the declaration 
are made ane; one of which'is e to the turnkey, and the 
other annexed to an aſſidavit of fuch delivery, is filed with the 
ſecondary, and he gives you a rule to plead, and no demand of 
plea is neceſſary. | 


Nore. Unleſs the turnkey, Se. deliver the declaration, oc. | 
__ priſoner he is — to an attachment. | 
| | T 2 _ The 


In the court of K. B. the reader knows * are | 
two ways of proceeding, by original, and by bill, . 


* 


8 
3 


My s ALPHABET . 


; The iſt. Written on a a ai ſtamped. 
j _ parchment, 1 is filed with the-clerk- of the declara- 
# tions. 5 
ad. On a treble · penny ſtamped paper, is gel. 
*% Vie to the Jailor or e or to We. grit iſoner 
Himſelf. . 
*2d. Is annexed to an affidavit of the ſerviee of 
the ſecond, and e 
5 Ath. Is annexed to an office copy of fach dit, 
| | upon which the clerk of the rules marks the day of 
filing the affidavit, and writes the rule to appear 
ala nd plead, in which the time being always mention- 
: x, no miſtake ariſes reſpetting that particular. 


A 


8 As to the manner of drawing the 8 it 
* the ſame as in other caſes, except that of ſtating 
in whoſe.cuſtody, and at whoſe ſuit the priſoner is 
detained; for if the defendant be in the cuſtody of 
the ſheriff, the declaration muſt not ſtae him to be 
In the cuſtody of the marſhal: (94) but inftead of 
which, it muſt ſtate him to be in the cgſtody of the 
' ſerif, at the ſuit of the plaintiff, and upon what 
proceſs, and when the ſame was returnable; in other 
reſpects the 8 is the ame as in r 

caſes. Fe 


b, 


| o vii again a Pike in the je uf 7 1 th 
Marſbai. 


7 8 ; 
| * 1 * 


* L 7 


| loſtead of "Th copies, as in the cuſtody of the 
,,.* ſheriff, only two are made out, one on parchment 
ſerved upon the turnkey, who delivers it to the s 
priſoner, and the other is filed with the clerk of the 

bo: tools nor need wks affidavit be made of +he 


4 "ESE 


494) Though i in other 2981 che — of the wb 15 * 
N V 7 the fiction on which the court Proceeds. . 


the rules as in other caſes. 


ined on 


for not proceeding to execution in two terms after 
8 R ß MF «3 SELB 
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Note. If the priſoner be zo in cuſtody ats. plaintiff, he qught 
to be ſo charged by ſuing out a writ, which muſt be leſt With 
the Jailor of turnkey; and if the plaintiff be defirous that the 
priſoner ſhould put in bail, incaſe of his being diſcharged from 
confitiement; he maſt make affidavit of the debt as in other 


caſes. 
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' Hitherto we have only treated of this writ,. as ob- 
tained by 'priſoners, for the plaintiff's laches in de- 
claring-we ſhall therefore here mention thoſe cauſes, 
through which a priſoner may be entitled to his diſ- 

Chi entering an appearance. The firſt of 
which. is for. not proceeding to judgment in three 
terms after the delivery of declaration, that in which 
it was delivered being atcounted one; and ſecond, 


* 


9 1 N 


by 


2; 
y a 


„ VVV 
In both theſe caſes application is made for a 
judge's ſuctmons, to ſhew cauſe why the defendant 
ſhould not be diſcharged by ſuperſedeas;, but in either 


caſe; and in either court, three ſummonſes mult 


ſue; but qbſerve that if the defendant: ſuperſede - 
the action before Jagment, the plaintiff is not pre- 
vented ro king | 


king him in execution after jidg- 
ment; but if he ſuperſede for the "plaintiff's not 
charging him in execution, then he is finally diſ- 
charged: oe aall in pr We# e ee 2 


"4 


„ 
„ 


r 
1411 A 


25 


y this term is underſtood any priſoner charged 
193 1 & * 5 therefore i 
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poctancy, and the 


the names and places, o 


time. | 1285 


| rd is a 5 to become 7 — 


receive groats. 
To procure a priſoner his 1 "with: "therefore 
be our a e the firſt ſtep, then 


=... 


. 


. aue forth, 


TY juſt account of real and 1 * 


either 3 in his own poſſe Mon or in the truſt of another 
for his uſe, at the time of his firſt im riſonment, 
and this either in Fe remainder, or ex- 
1 relating thereto, with 

abode of the witneſſes. 
29. The like at the time of his petitioning. _ 
But before any ſuch petition can be received, 


notice thereof figned by the, priſoner fourteen days - 


previous, muſt be given to the creditor; or if the 
creditor cannot be found, fben to his attorney or. 


agent laſt employed in the action. This notice 
muſt contain a ſchedule of the 5 priſoper' 8 effects, ex- 
ing for Mmſelf aud 
family, and the tools of his trade, but not exceeding | 
| 107. in value in the whole, fa | 
Of the ſervice of this notice with its p articulats, 


cept wearing apparel and bed 


affidavit muſt be made at the time of t delivery 
of the petition, and upon reading the petition, the 


court makes a rule for the priſoner to be brought 


up on a certain day, and for ſummoning the creditor 
to appear perſonally,” or We attorney at the fame 


5 Of the er vice of the Rule, ae &e. 


Oft this, affidavit muſt be alſo made, and on the 
day pointed, ee will examine into the mat- 


— | "*ter” 
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bb B butif thaictedi ene 
diſbelieving the priſoner's 3 rig deſut fare: | 
ther time for information; the priſoner is then r- 
manded ta à future day, when. if the creditor da. 
not appear, he is diſcharged; but if he do, and 
agree to allom him 2.5. 4d. a week, he may inf 
upon his detention; however, if at any time he fail | 
in the payment of it, the * on r wa 
the court . be W : 


2 If 1 more creditors "Wy one inst o on a lie 4 they 
aſe pay him a ſum ordered by the court, not exceeding 1 5 7 
= week each, and the day of payment is every "_ (95) 
whatever may be the day on n the n were r 
See ſtat. 32. G. 29 c. 8. 


For, the felt reſpedting proc. 7 Rien 


bras nat 


1 * 
5 800 7 . 
. * =; 


1f the Babe JO time to the 8 ar a Sil * 
exchange, or drawer of a promiſſory note after it 
has been diſnonoured, the indorſor is diſcharged.” 
And the holder muſt give notice of the bill being 
diſhonourey ; without delay; but what is reaſonable 
notice, is a queſtion of law ariſing from the parti- 
cular facts. However, where the bolder and drawer 
we not refide in the ſame town, the holder ou ught te 

That the bill is diſhonoured by the cs 
705 Findal and others v. Brown, E. T. 26 E. 


1 5 e of a bill being 3 by oY 
drawee, bs not We to 18 green ths W 


n 3 1 fs PA 7 
(95) ole, Reports . pe Fore 3 


* "Is TH 3 0 $73 ' 4 1 . 5 * * 21 2 - 4 4 5 4 + 
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1A ABETICAL cf p 


wo 1 0 effefs in the hands of hs drawese; © 
either at the time of e as when the bill be- 
comes due. Bieterdine an 


Richard v. Bollman, M. 27 G. III. in B. R. 


ny giving notice to his indorſor of refuſal to ac 
it, the indorſor is diſcharged. Nor is the f 


the bill, he not knowing of the acceptorts laches, a 
_ waiver of the want poke Mor: ede v. e 5 
2 70 G. Tk K. J. 995 | 


44S & 


Fihinous e : 


1 the Houſe of Lords! Mnel fan Rauer, 
N 14 79; 0 f „ | 


7%; E 


211. 55. payable to Jobn Whites no ſuch man being 
7 exiſtence... The bill was however accepted by the 


geſendants, and diſcounted by the plaintiffs in the : 
fair courſe of trade, upon whom therefore 20 im- 


putation whatever lay. The facts were put into the 
form of a ſpecial verdict; but the difficulty aroſe 
from the general ruie of lau, that the infdorſee muſt 
derive his title through the medium of the firſt in- 


dorſor, | by proving his band. writing. In the preſent 


cafe that could not be done, it was an impoſſibility, 
for there was no ſuch man, he was a Jobn Dee. 


The queſtion therefore was, whether the bill ſhould , 


not be conſidered as payable to bearer; and it was 

fo decided; for nine out of the Judges thought ſo, 
but the eee we chief baron, and judge Heath, 

1 differently. The judges were much preſſed 

the chancellor to ſay, « Whether the indorſement 

of White $ Bame WA: not a forgery, but they => 
| 0 


another, 2 oF | 


[> If the indorſee of an inland bill of exchange, de. 


quent propoſal on the part of the indorſor to py 


Gibſon and Jobnſen 
TZiueſcy id Co. this a bill on the dende ks 


„ 


n chat as e ci fa TY e 1 I 
terms ſtated an intention to defraud, they*vould"nor Mi 
Arat the near Acer: . within the province of DS 


a Sta Wy 1 Yu _—_ 
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5 | 2 The wal 2+ 1 e wing re Lond 

| Kenyon, at Gyildhall, and a-ſpecial 5 4 a . 2 ' = 

ee en )) 

| But prior to the cots of Mine r Beata v. 8 
ſm and Johnſon, it had been decided i in the eaſe of 4 
Tatloct and another v. Harris, (96) That where a 
bill of exchange was drawn in favour of a fictitious 1 
' perſon, (the fact being known to all parties con- 

\ cerned in the drawin 5 bill,) and the drawer had 8 _ | 
recerved the value of it from the ſecond indorfor;, , = 
a bona fide holder for a valuable conſideration might : 9 
recover upon it; in an action againſt the acceptor for 
money paid, or money had and received. The facts 
of this caſe were ſimply, theſe, the defendant and 
others drew a bill upon the defendant, (97). In; 2 
vour of Eregon and Co. or order for 5121. 46. 

able three months after date, which the defen = 

ee ted. The firſt indorfors therefore were theſe 

ideal entlemen Greg50n- and Co. the ſecond "Lewis 155 

and Pofter, who mare to the plaintiffs. „ 

Point of law came on to be argued, in conſequen de 

"of a demurrer to evidence, whilth eftabliſhed the above —— 

facts. In ſhort, it is an ingenious way of ma- 

55 ! when people know they cannot overturn = "2 

your truths, they wiſh to divide the nerves of your 

tongue, thus to deprive you of the powers of ſpeech! 

But in the preſent inſtance, it did not ſucceed, for 

Lord Kenyon i in EPO ge the unanimous opinion of 


. © 4; / 4 7 
A 1 
1 


650 F. 0. III. K. B. 

„ Defendant alſo carried on a bakinefi alone, Pl refide? 

enden, but was partner in a houſe at 3 a 
EDI 1 Bi 


the. rad « That 94 10 j « ju mat hai 
drawn. this-inference, that the fact 


— 


J Ne: e 


ng ſueh, pers 
ſons being in exiſtence as Gregs0n and Co. Mas no- 
torious to Din the parties in the tranſaction, Wa f 

ticularly to the defendant. On theſe facts then, aid 
he, What the conſeience of the caſe is, na man living 
can doubi; for as it was vaſtly clear that the de. 
fendant had received the value: of: the bill, in n, 
mon juſtice he ought to pay 1 it. | 5 


Aten; 4s therefore entered for the Phiniff.. 


re. The & court 8 to N the queſtion — 5 ts FA 
indorſement being. a e as s they * not N N 5 


1 f 
4 
* 


| RULE. 
; Role i. is an FRO of court 11 which ther 


are aps + 15-18 3 $264 


F * 


ja og _ 
ad. The 1 VAN on NO. IM * ATTN ; fo 


called becauſe. it is made abſolute on the firſt 15. 


plication, and moſtly without oppoſition. iS] 4 
3d. Rule nift, or rule to ſhew cauſe, (c 98) which 

18 granted conditionally, that in caſe che adverſe. 

party do not ſhe. ſufficient cauſe to the contrary, 


then it is to be made vhlolure; 95.in the caſe of 4 


motion to ſet aſide a ment irregularly ſigned 
againſt the defendant 2 de cfault,. cee mf ap 


(99) Upon: a motion for a ol to be made NY PIG in the 
5 . a notice is neceſlury, But 423 upon a "et to thew 
5 e 


— 
2 


; 15 D | a . > ü order 
1 , 
” * — # 


dicting ſome fa 
behalf the rule was obtained; or it may be upon the 
ground that the facts contained in the applicant's ; 
own affidavit, are inſufficient, to eſtabliſh his motion Is, + 
for an. affidavit is to a motion, what Viva voce vi- 


Cor 


order of court for the Passe to {ew couſs why 
for fea. 1 the N 3 not be 


reverſe 


+ oth kben is an e ae e to he : | 
court. by eounſel, commonly aaa ed on an alf 15 
davit, reſpecting ſome interfocutory makter which 5 


cannot be 3 


And it is by this find of application then, that „ 
two laſt mentioned rules are obtained, and they botin 
agree in this particular, that the motion for either 8 0 


muſt be founded on an affidavit. 


As to the rule to ſhew cauſe, the time e 5 
therein is uſualiy four days, when the counſel Wo 
applied for it muſt then move to make it abſolut 8 N 

1 


when his adverſary. may ſhew cauſe why it ſhou 


not be made abſolute. ( (99 9) And this ſhewing cauſe, | 
e 


may 1 be grounded upon an affidavit contra- 
& advanced by the party on whoſe 


dence is upon a trial at 1ſt privs, it is on the credit 


or diſcredit given to the facts, ſtated by the evi- 


dence, or their ſufficiency or inſufficiency, that the 
jury find their verdict; ſo upon the ſufficiency or in- 
ſufficiency of the facts "ſtated in an athdavit, or their 
probability or improbability do the judges diſcharge 
or make abſolute their rules of court. 


4 


Note. An order i is what is made by a FR RS at- rn | 
founded on a ſummons; but before an attachment can ifſue on 


it, i I, be _ A rule . court wes motion. oo oy 
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rixcumſtances. 


— 'F 7 * 2 8 wo A 22 8 +4 6 4 duh n 1 * a 
by en op n 6 LS 1 * 5 W * PR 2 4£ * "2: ; * K 7 
vl * 7 N * a * 9 * k f n 
7 a tear ts 6 hrs * R * N r A — n Rh 1 
r > N N L * tar. . Em Ret 
» FX CN — o — * ha el 
« \ 5 * - 94 by 


: * 7 7 
, 8 
' - ** N * E 
- 4 | x) : - 
- & 4 : 
4 4 * 
2 * 8 » 
7 ” : © 
* »+ 1 
+ « 8 8 
- * 4 2 
. 
% 1. 
1 1 i SW o 
1 N "7 
: [ 


Es The court can K with of without colts; 4 | 
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. Ariat TICAL" 


RULING: ths SHERIFF. 


Provided the * do not apron of of tha 
bail taken, by the ſheriff, he is not obliged to take 
aſſignment of the bond; ; but he may direct his 


0 þ attorney to ) Hot a rule from the clerk of the rules 


in K. B. or ſecondaries in C. B. to compe el bim to re: 
42 the writ, a copy of which muſt be left at the 
iff's office, with the name of the officer whe ar- 
reſted the defendant indorſed. 
The plaintiff's attorney then ſearches at the Tres: 


ſury Chamber, Feſtmin iter Hall, with the cuſtos bre- 


vium, for return to the writ ; and if he find none, 
the leine g may move for an attachment againſt the 
ſheriff, grounded upon an affdavit, of the iſfuing the 
rule, the ſervice of the copy, and the having ſearch- 
ed with the ciſtos brevium of the term the writ was 
returnable, but that no return was found. 6 
If however the writ be-returned cpi cor pus, the 
ſheriff mult at the ſame time put in bail above; if 


not, he may be rule againto bring BY the defendant 8 


body; and then if the bail be 1 50 8 7 , or if put in 
and excepted fo they be not perfe&ted, you may then, 
move the court againſt him” for! an artachment. ve? 4 


e No ſheriff, after he is ont of office, cad be nale *. 


k , $ 6% 2 # & 
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SAILOR and SOLDIER: 


To 8 enliſted to ſerve as n ſramanon board 
IN any of his majeſty's ſhips, can be arreſted out 
of the -king's ſervice ive a TY * * 5 


| Nor 0 a » adn ier, e be be. 1 e 


BY 


"Tp 


- 


x: Þ Ir 4 
4 biader at an . e hea) es 
: as; the higheſt bidder ſhall'be the purchaſer, may 
retract his bidding at any time before the e by 
down. HON v. Cave, in K. B. E. N G. 5 8 


, — \ 8 4 4 
4 * 27 4 


1 8 KE * Stamped Arlene. 1 : - 2" 

A broker who bought 3 for 1 his oringſpal, 
agreed for half per cent. to indemnify him from any 
loſs on the re- ſale. It was held, that ſuch an agtee- 
ment, if reduced to writing, pus: not be ſtam ped, 
as being a contract relative to the ſale of £0 548, which 
by the 4th ſection, c. 58 of the 23d C. 3. is exempted., - 
_ v. Edenſor, in * B. H. 30 G. 5 


i SET" OFF.” 
This ! is in * nature of 958 8 ; but a ſet off 
| reducing the plaintiff's demand below 40s. does not 
affect the juriſdiction of the court; conſequently, if 
the plaintiff recover a ſhilling damages, he is never- 
theleſs entitled to his coſts: 3 Wilſ. 48. IN 
| 1191. -Onfl. Nift Prins, nee" ; 


>: 


. But no ſet off is allowed. in replevin; ; 7 if an ac- | 
tion be N for the out, it e N „5 


* 


The. TS which 3 ſet off i is, 2 
debt be Fr 2 fimilar nature to that on which the ac-" 


tion is brought; and there are two ſpecies. - The 
one the gerterat. i ue, with notice of {gt off at the 


f bottom 921 it; and the ey the WY pew: of ſet 
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"of: this latter is uſed Wen the defendant's demand 5 
is ſecuted to him by bond, or indeed any other in- 
ſtrument under /eal, agreeable to the rule, that all 
deeds muſt be pleaded. However, in ſuch ſpecial 
plea of ſet off, the exact ſum due muſt be ſtated. 
See 8 G. 2. . 24. which is made perpetual by the 
w4th G. 2. c. 3 21 G. 2. c. 33 and ent 2 
* | 1 4 


* 


: Men A plea Ai plaintiff was nt to defendant, at the 
time of the Apes phate, is bad. It ſhould ſtate that he was in- 
dcbtel to him at the commenoement of the 8 885 Evans v. 
1 F: 29 6. 3 5 . 
P... of act Ck. | 
livered with the general iſſue, which. muſt allo be 
written ona treble penoy Hee” oath L R 


. 


Plaintiff again Defendant” 


5 Take notice that a above defendant: Ae on the 
trial of this cauſe, give in evidence and inſiſt that 
the plaintiff, before, and at the time of the commence» 
ment of this ſuit, 2was and öſtill is indebted to him the 
ſaid defendant in the ſum of 300l. for the work and 
labour of him this defendant as a carpenter, done 
for the ſaid plaintiff, and at his ſpecial inſtance and 
requeſt ; and alſo for divers materials, and other 
neceſſary things, found, provided, uſed, and applied, 


in and about ſuch work, and at the like ſpecial in- 


ſtance and requeſt of the ſaid plaintiff. And alſo, 
More and at the time of the commencement of this ſuit, 
the plaintiff was and ſtill is indebted to the defen- 
Jant in other zool. for divers goods, wares, and 
ny coares * the fad "OR fold and _— E 
Vieren 


— # * Fx *. 3 > ls. 1 * 
8 1 
Us Xs *% 
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vered to the ſaid plaintiff, and at his like 6801 
inſtance and requeſt. , And likewiſe, before and at 


the commencement of this ſuit, the plaintiff was and 
ſtill 1 is indebted. to the defendant. in other 3001. for 


money by the faid defendant Jaid out, expended, and 
paid Th faid plaintiff, at his like ſpecial inſtance 
ant tegteſt. Ag the Rid plaintiff, We and at 
the commencement of this Lite, was and fill is in- 


debted to the faid defendant in other 3061. for mo- 


ney lent and advanced to the ſaid plaintiff, and at His 
like fpecial inftance and requeſt. And before and 
at the commencement of this fuit, the ſaid plaintiff 


was and ſtill is indebted to the faid defendant i in uber | 


3001. for money by the faid plaintiff had and 're- 
Ned, to and for the uſe of the ſaid defendant. 


And before and at the commencement of this fuit, 


the plaintiff was and Rilf is indebted to the Taid de- 
Fendant in other 3901. for money due and owing 
from the faid plaintiff to the ſaid defendant, upon an 


account ſtated between them ; which aid ſum of 
2001. is ſtill due and owing from the ſaid plaintiff to 


the faid defendant, and out of which-ſum he the ſaid 


deſendant will, at the trial of this cauſe, ſet off and 


allow the (aid plaintiff ſo much againſt any demand 
which the ſaid plaintiff may prove at the aid trial, as 
will be ſufficient to ſatisfy the ſame purfuant to the 
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ſtatute in ſuch caſe made and provided. Dated the | 


day of „„ 
RE Lie ht Your' „ &c. i 
5 25 Defendant's Attorney. 
To Mr. Plaintiffs Attorney. We, 


m This the reader will tt cee that . of 


ſet off is nothing more than a declaration of a//i-mpfit in minia- 
ture, leaving out the promiſes ta pay. Sinee therefore theſe pro- 


miſes can be er in the cro/e action, why e * 5 


original one? 
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„ „ 
1 1 0 SHIPPING Dees? 
KI * 2 1 850 
5 The ables court has ao joriſdiction FI 2 


; veſſe] i is injured in the Thames, within the body of a 
county; and if it interfere, the court of K. H. will 
” grant a prohibition of courſe, without impoſing any 
3 k r the party. applying. Velthaufen v. S ley, 
| Wh - : * 
Ren: Ys queſtion of freight claimed by : a neu- | 
tral maſter againſt the captor, the admiralty has j Jju- 
_Tiſdiction. . Smart v. Wolff, T. 29 G. 3. in K. B. 
C admiralty court may alſo take cagnizance. of 
pa an Hpothecation bond, given during the courſe of a 
 - _ "voyage: although it be executed. on land, and under 
ſeal. Meneton v. Gibbs, E. 29 G. 3. in K. B. 
= But an abſolute bill of ſale, given of a ſhip. while 
3 | "the i is yet out at ſea, is void; unleſs the certificate of 
the regiſtry be recited according to 26 C. 3. c. 606. 
1 17. This queſtiog aroſe in an action of trover 
brought to recoyer the ſhip Commerce, from London 
to Jamaica, from the defendants who had taken pol- 
{cfhon of her, on her arrival in England. - Rolletſon 
and others, affignees of Marget/on, v. W 5 
others. K. B. M. 30 G. 3. 
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16 two 8 engage in a ftock jobbing 1 


* 


. * 4 q ** 


A tion, in which they incur loſſes, and in conſequence 
employ a broker 0 pay the differences, and one of 

them repay this broker with the conſent bf the other, 

de may recover a mbiety from that ofber, in an action 
for money paid for his uſe; notwithſtanding the jth 
. 3-6.8 8. which avoids and declares illegal all ſtock 

8 * 


© 


. rent 


| 1 Petrie. IR: ue 


4 " A v4 *, * 
- . 4 * 


up 
1 | , 
» f 1 


0 » SUGGESTION on RECORD: 


A nb one of the partic n 
45 G85 and in ſhort 18 0 a part of the pleadings; 

it being a circumſtance in the f piftory of the cabfe. 
Or it may be made u Bee the court of conſcience 
att; and being A fat, he a dverſe party may plead 
to it, the fame as to a count 0 a n: there- 
fore it is uſual to add your adverſary's aſſent, « which 
the ſaid A. B. doth not deny”. In form, it is no 


. than a bende dane of 4 * 


Po 


Br Tt 


70 peafan ad be — in \ Wales 55 auy 8 


{1 N\. eſs iſſuing out ot any court of record at Maſt- 
Minſter, unleſs the cauſe of action he 200. or up- 


wards; nor can bail be taken for more than the ſum 
ſuorn to. Stat. 11 and, 12th, of V. 3. c. 5 | . 


WARRANT of ATTORNEY w 


Warrants of attorney, or as. they are ſometimes 


called Judgments (200) are ſecurities taken for mo- 


(100) Though i in Wader they are two FEI : the one bein 
a power to enter up judgment in caſe of default in ghe con 
tion: and the other a warrant of attorney, with the Jud t 


already entered up; and in caſe of default, nothing 15 then to 
be done, but to ſue out execution. | ; 


CY ' * SH - * 


U 1 ney, 


e ALPHABETICAL CHAPTER. 


.ney; either before or after action brought; and upon 
failure of payment, judgment may be entered up, 
and execution iſſue, without any form of trial what- 
ſoever. 
Ĩhey are ſold at the 88 and the Want may 
be filled up by any indifferent perſon; but the war⸗ 
rant muſt be directed to ſome one or more attornies 
1 of the court of K. B. or C. B. though the judgment 
need not be entered up by him or them to Woe © he 
| . warrant | is ſo directed. „ 


; Nola. | No warrant 7 attorney's aiven ina e is 
good, unleſs an attorney on behalf of the defendant be r 


. and witneſs the ſame. te ws . 


* „ 


| How Judgment i is to F entivad 1p, the wa arrant bein 
a Year old. 


If the warrant be a year old, a motion muſt be 
made in court (101), grounded on an affidavit of the 
due execution thereof; of what part of the debt is un- 
ſatisfied, and of the defendant” < being yet living : 

this is if you enter up judgment i in term. But if in 

vacation, you make the like affidavit, and a judge 
makes an order at chambers. Though if the 'war- 
rant be ten years old, then motion muſt be made in 
court at any rate; and this judgment, like every 
other, upon juſt cauſe being ſhewn to the court, 
may be ſet aſide. 


i 
Mere. When judgment! is entered ap, cbmmon bail and a 
- warrant to defend are filed according to 25 G. 3. 288 judgment 
Ul W i on a . 25. 64. 8 


1 720 4 
(101) It is a motion of courſe, 
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Big the ELEMENTS of a PLAN fr 
hy REFORM: 


Shewing that the Plaintiff's Coſts in a common Action 
which at preſent amount to from 251. 10 35 l. need 
not exceed 101. and thoſe of the. Defendant, which 
are now v from 121. 7 201. need not exceed 61, 


Note. By the 3 of this 100 law, by being rendered 
je burthenſome, would at once become more equitable: and all 
the inconveniences hitherto reſulting from juries would be re- 
moved, becauſe they would then underſtand the proceedings: ; 
which now, _ their 1 intricacy anne tbe cannot. | 
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FTER web been Rated i in 90 Fm 1 
\. cond parts o e work, and proved 75 de- 


monſtration, can an any one don Ni the propriey Of Fong. 


laudable plan for amendment? Man oo | 
philoſaphers, who have found fault with ſyſtems ; yo 
however who bave propoſed 17 5 for the correction 
of thoſe ſyſtems; and fewer ſtill who have pointed gut 
the means to carry ſuch plans into e they 
might be thereby brought to b well-favoured ma- k 
turity. But writing, as I have b 15 near 309 pt 1 


on the practice of law, and not finding it, on a candi 
examination, to, anſwer the ſtandard be truth, Maur 


nity, and good ſenſe, 1 ſuguld haye left this work 1 or 
complete, had I not added ſome plan, calcylated to 
prevent for the future, thoſe calamiges * which I 


In this: new and arduous undertaking, what ſtar 


mall be my guide, what com aſs direct” me in this 
unbeaten courſe ? But: alas ! T will aps. all wild | 
theory, 1 (will reject all doubtful ſpeculation, J will | 
reje& every whimſical chimera, — ſelect for PE 
polar guide the philoſophy of that bright r Jr 

the world, Sir Jaac Newton; that philoſophy | 
explore the hidden track, that ſhall 2 2575 height 
ſurvey; that ſhall be my quadrant, and reaſon my 
time-piece. Thoſe therefore who 1905 my * 


* ewa ve e hypes. 


4: - #6 414.0. carriere. 
aui. veriti vient mouvrir ia barriere. 
1 Vor ralnk. 8 


0 The 


21 4 * , os: 
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The firſt nila of 3 re down. by Sir 
Iſaac Newton was, That no more cauſes of a natural 


effeft be admitted than are true, and ſu Sufficient to. ac- 


count for the phenomena thereof. © For throughout all 


nature, where one law appears ſufficient, to accom- 
pliſn the deſign of the great Creator, we have neyer 


T5 found that he has _ ON, Thus, the 9 15 


n 


| 3 we Perceive 1 the e Phew 


Becauſe, therefore, that the Gen; ſons are l in our 


courts, of juſtice, which I am very ready to admit, 
in honour of the judges, no inference can be drawn 
that the rectitude of thoſe determinations is founded 
on the preſent length of proceedings. No: the 
true reaſon is, that juſtice, like the rays of light, has 
ſo divine an origin, that however refracted in her 
_ courſe; however oppoſed in her juſt inclinations, 
_ Kill, if not totally overcome, ſhe transfers herſelf at 
length into that one ſtraight line, at whoſe point ſte 


fixes herſelf, . brilliant ſtar, ta illumine the l 


of mankind. | 
But notwithſtanding the many hay transferred 
5 into one, yet many and various refractions neceſſarily 
0 render that line the longer, and conſequently the 
object more confuſed, the neceſſary effect of diftance. 
Let us then approach juſtice the nearer, in reducing 
the heavy expenſe attendant on enjoying the benlg- 
nant rays of her enlivening countenance. There 1s 
no danger of our doing too much juſtice ; it is a par- 
ticular in which we cannot be too exact; and the 
- nearer we approach the throne of the goddeſs, the 
greater compoſition of mercy will be found in our 


e 


Since 


— y 


" Gy V 


$i nee then De Re of nature are 0 g why 


Hoa the rules which guide our PI be 0 intri- 


cate, perplexed, and confuſed? 


* 


As in phyſies all things gravitate to one common 
centre, ſo in morals all things gravitate to one com- 
mon ſenſe. It therefore becomes our duty; - 1% e. 
mine what parts of the preſent ſyſtem of the practice of 


law are uſeful and good; and what ſuperfluous, 47 | 
and bad; thereby to Enable ourſelves, like oo che- 
nah to 2 4428 the purer ſpirit from ch the gtoſſer : 
5 doing this let. us obere the Th e a8 we. 
did in the firſt part of our work, de with the” 
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comminding h im to take che bs PR defendant, 
but which in fact he never "ah bats it ĩs not 
intended at he ſhould. N ow of what yle a com- 
mand can be, Which is never intended to be exe- 
cuted, I cannot really ſee. 1 mult leave that point 
to be determined, not by thoſe who ſtudy the philo- 
ſophy of Sir [aac Newton, not by the aſtronomers of 
the Weſt, and the navigators of the world ; but by 
 _ the aſtrologers: of the Eaſt, and the magi of anti- 
N quity. And as to the Enugliſb notice at bottom, 
| directing the defendant to appear, this ſerves. at 
once to condemn the writ part, becauſe it. confeſſes 
it to be of a nature ſufficiently confuſed to require 
an explanation, it proves that the writ, like the 
prayers of the Roman Gatholics, is written in a tongue 
| Unknown to the nation at large; and yet ſtrange to 
tell, that every individual of the nation (except 
practiſing attornies, and other officers of the courts) 
is bound to obey the mandate when called on. | 
The reaſon why the Roman Catholics ſo originally 1 
wrote their prayers, was no doubt the better to ſup- 
port the Pope's: authority, which the more enlight- 
ened part of the catholic community Mas throwmoff, 
leaving that authority to be bowed to only * the 
ere ignorant papiſt. 5 
As to the defendant's appearance bringing him 
into court, it is farcical; his plea would bring him . 
to the full as yell, and better . too, for that ph an 
| anſwer 


the plaintiff and the anſ 


\ WA % a. 
lee wegutive or juſifictory of his condud- The = 
deelaration and plea involve in them, ibe queſtion of . 
anſwer of the defendant ; but the 
writ and appearance neither involve in them the 
one nor the other, but 8 both totally foreign to 
the matter in diſpute ; h concerning them 


many diſputes 5 io if not among the 


learned; at leaſt among the lawyers, that to the 
clients on either ſide are not of the ſmalleſt Cane 


quence. By the abolition therefore. of the proceſs and 


appearance, we ſhould inevitably get rid of all the 
difficulties attendant upon miſtakes in filling up the 
one, and filing the other, and thence the calamities 


reſulting for good, there can ſpring none; for what 


advantage can ariſe to either party from that, which 
does not involve in it one en Partial: of their 


1 


But here * 8 the ghoſt, « the e 4 our 
anceſtors, ” rather let us ſay the misfortunes. of our 


ore dere were the firſt foundation of writs; if 


people inſiſt on arguing hiſtorically, let them exa- 
= the page with attention, and n the . 
ng facts from the falſe colouring. 
"The firſt legal writer that this country ever. 
boaſted was, Fudge Blackſtone, and he tells you (1) 
in his commentaries, that writs were introduced 


by the Normans,” they are therefore no other than a 
badge of tyranny, ſuch” as is worn by pariſh boys 


upon their conts, marked and numbered to ſhew 
to whom they belong: there is a note too at the 
bottom of pages 271, 272, (2) wherein that great 


lawyer tales notice of books of practice, he ob- 


« ſerves, they are pretty much on a level in point 
c of campoſition and ſolid inſtruction; in that re- 


be 3 Agree with * * there. is not 


9 (1) vol III. 22 . bf 
Flt eee dne 


F; 4 Fa ; 4 
7 * . : . FP . 


one written in a Kt "* 45 Ang like the liberal, Ver 
Ni to be underſtood 5 any but a very ſmall part'ef "the 
profeon. He' obſerves further, that'which bears 
che lateſt edition is uſually the beſt; but Gitbert's 
7/88 Hiſtory of the court of Common Pleas, i is a book of 
<a very different ſtamp, it has traced out the rea- 
' «fon of many parts of our modern practice from 
the feodal inſtitutions, and the Primitive en- 
« ſtruction of our court. 
Then in fact, here is the beſt evidence that 0 
kiftory can afford, that writs have their origin in ibe 
Frodal tenures, grounded upon that ſame narrow 
policy, that as all the lands were to be held under 
the crown, as of Norman gift, ſo in effect perſonal 
Property, Which at that time was only fleeting, 
ſhould have the ſame tenure; © << Thoſe® therefore 


_ _ «<. who arm themſelves at all points againſt innova- 


c tions, here let them ſhoot their arrous, here they 
Fe) have an innovation of the moſt wes: png kind, | 
let them wound it, let them deftroy it.“ e 

In the happy days of the Saxons, ſuits were not 

We by writ, but by Plaint; (3) that is, oy | 
a private memorial. tendered in court to the judge 
in writing,” in the nature of the declaration of the 
preſent (4) day; and the judge of common Fight was : 

bound, without any ee mos! the Jv 0 ad- 

| miniſter Juſtice. ö 
Thoſe gentlemen Seele who chovlons' fap- 

the continuation of the uſe of writs muſt-fail in 
their ground, if my found their enen on ah: 
tiquity. -- 

"What are the bleſüings which we art entitled: to 
expect, and have a right to enjoy in conſequence-of 
[the glorious revolution in 1688 ? are they the conti- 
. nuation of the ſhackles of Norman my. or the: 


6) Black. C | 4 
= Only much aur UN eakter't 10 be underſtood. 1 55 


4 
13 * 
* 5 


aboli- 


; abolition of every mark f tyranny, nomie, e 


diſhonour, and diſgrace to a free people? I rather 


think myſelf, that we are to enjoy the bleflings and 
advantages of the latter, in preference to the conti- 
— 

nuation of the misfortunes of the former; for 


not only ancient but modern times and modern 
practice, concur. to condemn the uſe of writs; for in 

thoſe actions which are of great conſequence, and 
which are generally the moſt difficult of any others | 


to decide; I mean thoſe of ejectment, no,writ at 
all is ſued. ou t, Pi, the COUGAR 4s; ibs fo 405 
1 . 


: e a /prit be. ok 8 to the 4. | 


vancement of juſtice, in à cauſe reſpecting landed 
property, of much leſs conſequence muſt it needs 
bes in the ſuit which relates only to: perſonal... If a 
ſuit, Which may and often does involve in it the 


largeſt eſtate in the kingdom, can be commenced 


without a writ, why compel the poor man to iſſue 


N one, who ſues only for a debt, perhaps not larger 


than forty ſhillings? But certainly, if it be not ne- 


ceſſary in one ſpecies of action, it cannot be ſo in 


another; and fince no part of the injury received by 
the plaintiff is recited in the writ, (5) nor any part of 


the defence of the defendant recited in the appear- 


ance; and ſince hiſtory, experience, reaſon, analogy, 
religion, virtue, morality, good ſenſe, philoſophy 
and common honeſty, all concur to.condemn them, 


I beg leaua to propoſe their total abolition; and to ke - 


W the firſt e. 11 tary 


"Though in ſome n $ by original the en | 
"5s Wer to the 8 


writ, but then this has no other effect than to 
| e the writ unneceſſarily long, for the ' defendant does not 

A directly but only appears, and then the plaintiff declares 
"afreſh, which in ſhort is no other than nine tenths of the writ 


ver again, and to this declaration the defendantthen pleads or | 


demuro, therefore in thoſe ſuits commenced by original, where 
tze writ recites the declaration, the evil is only increaſed. 
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VERY day maſs a: that ahi 8 
= the proceedings cannot be diſpenſed with, as 
it differs widely from the one we haye been juſt 


> now treatin of 5 for numerous are the conveniences - 


x the DECLARATION. 4 1 8 "oy 


ariſing from the plaintiff, previouſly giving in his 


true cauſe of action in writing, and the defendant 
that defence,” which he means to JIE to the com- | 
plaintagainſt bim. 


by 


It is by means of the pleadings, that dn oa 


is informed of the iſſues agreed upon by the par- 


5 _ to be diſputedꝭ and by that means nothing fo- 


to the matter in queſtion, is eyer 


to grace an Engliſb court of judicature, There-- 


fore, that each party ſhould give in his caſe in 
writing, is a contrivance, no doubt as ancient, 2s. 
the invention of writing itſelf, It is thus as the arts 
increaſe and flouriſh, that _ liberty 7 266, 16M 
are better protecked. 4 
Bat then it is by no means noceſfury. cha the de- 
claration, by means of fo many counts, ſhould're- 
peat” the cauſe of action ſeven or eight ar more 
times, and neither Time. Pate it exattly as it is, ſo that 
neither the defendayt can know the complaint 
againſt him, nor the. court the particulars of thi 
injury which the plaintiff conceives himſelf to have 


ſuſtained, without the addition of fome further $4 


mean the particulars of the plaintiff”s' demand,“ 
which cannot be obtained but by having 1 tos 
particulars I wanld. 
e in at firſt as his * cauſe or. on 


(s) See f. 19. FT 
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| N _ ISO own demand 
"is, how is it = poor any one elſe to tell) he is 
to che tranfacékfon, and therefore 1 know it, ant 
"conſequent t to divulge it, for his atrorn 
can 18 7 ts noting uriteſs St tie, 
he ſaving" firſt the införmatlon. Bis duty is then 
to put the matter in a clearer Point of view chat the 
aff Ebuld büiſelf, that it may be the better arid 
ht EIS underſtood by the defendant; 48d it 
equally the duty of the defendant's attorney on the 
thier hand, to illoftrate the matter of his client's 
3 ſo as the more eafily to convince the pluin- 
of his miſtake, if he have made dne, And 
"thus, uffiſted by the clear lighits of philoſophy, mould 
the prieſts of civil coritroverfy endeavour'to bring 
about-a reconciliation between the parties. But If 
y will not de reconciled, but infift on referring - 
the mutter to the deciſion of a jury of Ger ET - 
"hen, affifted b 5 the abilities and integrity of an 
* right judge, it 1 1 haps of all other ways, the M 
_ "means 0 Happily determining even the greateſt 
- differences, with due feweſt dffßculties. eee a 
The matter being in court, it is then the duty bf 
de advocutes on (each ſide, to render the caſes. of 
their clients as lucid as their abilities, and the truths 
5 Vich Which they ate Furniſhed will enable them; and 
ay the as the pleadings of which, the record is compoled, 
Jubje& matter of whar is to be proved by 
* party, Lend that no'evidence can be received,” 
but what relates to the averments therein contained; 
Io it is perfectly clear that the jury, who ate to de- 


derſtand that 'record which it is meant to jupport, in 

ortdler to ſatisfy their minds as to the proper en 

tion thereof: this is the matter of fact, Which it is 

their duty to decide in contemplating their verdickt. 

"They ought to examine firſt how für the evidence 

on the Fr of the 3 — to eſtabliſn, the 
„ 


ride upon the truth of that evidence, ought to un- 
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Ys 


averments, 


e 


tiff have proved his caſe? and if he have made gut a 
gqueſtion, then whether the defendant have anſwered 


it? thus putting the evidence on one fide into one 


| and drawing no inference but ſuch as humanity a 73 
| + $3 © 4 


bed fenſe will varrant, affifted by the ered Ha 
of juſtice and freedom, they can never fail of redu- 


- 


8 - The duty of a judge is to ſee that no undue ad- : 


«© 4 +.4 
— 


vantage is taken of each other by the counſel, and 


g to ſuggeſt himſelf ſuch queſtions to the witneſſes, 
as his underftanding and experience may ſuggeſt: to 
| him, as well as to ſee what improper evidence be 
received; or- to uſe-a legal phraſe, % not. ta travel 
out of the record ;” in Fn the judge is the mo- 
derator of the cauſe, who is ultimateſy to ſum up 
the evidence with accuracy and integrity; of the due 
eight, truth, and application of which, the jury afe 
JJ ooo: 
I.nſtead therefore of the preſent primary diviſions 
of actions into (e injuries with force, and injuries 
- without force,” I ſhall beg leave to divide all civil © 
Injuries! that occur to us; Firſt, into thoſe caſes 
wherein the defendant, has received a valuable con- 
fideration from the plaintiff for the ſum he de- 
mands, and conſequently, may with great eaſe be 
reduced to matter of account, including thoſe where- 
1 in any ſpecific thing is demanded, * as a certain 


means; and conſequently, wherein the damages t 


” 
SS 4 
* 


5 1 
* 
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3 ve chat he has ſet forth in his declaration? | 
6 and how far that of the defendant. tends to deftroy | 
co . thern'? they ſhould firſt conſider whether the plain- 


eint their verdict to the greateſt, degree of moral | 


eſtate; and Secondly, into thoſe wherein although _ 
the defendant has received no valuable conſideration, 

but wherein the plaintiff has nevertheleſs received 
{ome conſiderable injury through the defendant's 


2 = & a 


” \ ee; # R 
, * e N . FS. be % 
+08. # * * 5 7 * 
7 N 7 , . 
-; 


be, given ate not ee 8 7 payment of a 
debt, but the reparation.of an injury. 1 
Suppoſe we call the firſt, 24710 of account, nad —4 ht; 
ſecond, all ian for the reparation of. injuries. This 
diviſibn appearsito me to be ſo plain, that it would _ J 
be ſuperffuous even to mention what would come ff 
under the one, and what under” the other of the 3 
above heads. les AP 1 - i 
As juries. however - its: Galen War all runs of A 
people indiſeriminately, ſo it is proper that the lan- = 
guage of a declaration ſhould be ſuch, as that all 
ranks may. properly comprehend it. With. regard. 
therefore to actions of account, as we ſhallnowicall 
them, the beſt way of drawing the declaration ſeems 
to me to be after the nature of the double entry; 
becauſe merchant,” accounts are univerſally underſiood, 
as well by thoſe who are not, as by thoſe who are 
merchants; bu: ſpecial pleading, is, only underſtood - 
by ſpecial pleadirs, and ſometimes not even by them. | 2 
To be convinced af the truth of this propoſition, . 1 
refer my reader only to the various books of prece- - = 
dents, the books of reports (7), thoſe of the ordi- 
nary routine of practice, and the common mods and „ 
language in which che pleadings are drawn. 
Micko writing more upon this ſubject, with the 5 
reader's leave I ſhall now beg to propoſe, the form of 
declaration, according to the doubſe entry, nevetthe- 
leſs preſerving the accuſtomed preamble of tbe 
courts. We ſhall uſe that of the King's Bench for uni- 
ONE! 8 K and . alſo our Lune cauſe of 


** «>< >» 


6 (7) 1 5 ot en to and fault with reports; Fe are every 7 
Q, but yore to make uſe of them as evidence of the ma- 
ny blunders and niceties that ariſc-in pleadings; and alas! fine 

5 io many are reported, how many more muſt there be that are 

2 not reported ! The miſeries of our I beſt 3 $0? 
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1 fl. "The Mlaintiff 660 of "4 
i 3 being in the cuſtody of the marſhal of the 
| Marſbalſea of our lord the now king, before the king 

Himſelf, of a plea that the ſaid CERES chu 


to F Sr LC: - 
Det. Debter. be Creditor 00. £ bo, 
For a gold repeater 0 0 + 4 
"TE the letter 0 | N 
A 
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. unge 00 the prqper . 
day of 1 


No objection could be hed a to this form of de- 
. . glaring 5 of the uſe of figures; for the miſ- 
Chiefs ariſing from eraſure would be totally pre- 
vented, by the damages being neither more nor ſeſs 


than the aggregate ſum expreſſed in letters: beſides, 


ff every Fs. were uritten over an ersſure, that 


90 This would be dener of the Se having iel 
BY conſequently would prevent any view the attorney might 
3 not ſerving it; for being abliged-v to make it aut, he 
would ſerve it of courſe. 

(09) But if the defendant be ereditor, cken let the plaintif i in 
 the-oppoſite column give him ſach 3 he e to have; 
if none, let it be left blank. 


FO 


+». 


. 


| verdict of a Jurys * e On wer ad 
x cv it is 1 1 no means my Cats to e n 


be fifteen days (10). Why I propoſe this time is, 


hs 1 mie Sheen 1 OY I en, Fain alla for 
appearance; in order that the defendant might Have 


EY from ne kie ** receive a bill, payable a few days 


2ould thakeho Sah 1 3 0 9 
be recovered. then any-more than now, without: "if 7 


> 7 5 1 7 Of tte nine fo bet. 


from defendants any advatitages they 'at preſent en- g 
; but rather to conſider the convenience of the | 

ae jointly with the ſecurity of the creditor,” I 

ſhalt 50 leave to propoſe that the timie for pleading 


becauſe it is the time_ between the reſts und return. 


of an driginal writ; the reaſon'of which, as afligned , i 
| by Judge Blackſtans, is that the defendant might Have 4 


it in his power to come up from any part of Eu. 


gland: for though I am'an enemy to writs, and Nora A 


nam tyranny; yet, if any good law can be found, al. 1 
though of Norman origin, I ſee no reaſon why it | 


| ſhould not be adopted. For it mult be a bad thing 
| MP in which ſome little Soc iy nor emer wail 


Thus bonkbt! is uſeleſs 9 rt there ld: 5 „„ 
But what or of l or elſe oompelk d, * WD. "= 
ns 1 F 

N ig Ci ; 


„ 


_ 3 and receive anſwers from; his corre- ; 
its in the remoteſt parts of the Kingdom, char « "us 


_ eſent there a are "eight Frans aber; the, retugh ef the 


iſ a 22 appearance, and then four for pleading, after _ 


delivery of declaration; theſe together make twelve; but ſap- - 
KIT declaration be filed de bene oe on the day of the return 
writ, even then ä *. are allowed. ; 


. / 
mai, 
: 4 oy 
: 
4 


8 


0 ' 


C 


- deflatation is ſufficient without either of them. In 
actions above 10. I would have thE ſervice of de-. 


_ 30s i 5 DECLARATION. 

| dier ght, and this diſcharge the plaintiff's PORES 1 

"thr theſe ff. | 

» ech ( rt) ye tov many, or that the reals ubove 
given are not ſufficient to warrant TI 


_ if a fairione. . However, if the rea 


# 2 be 95 1; 2 27 an 


* 1 I 7 : 0 4 F C7 * R 
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Te notice to ed 1 would Noe: given on the 
hs of the deelaration as at preſent, but with the 
iy: of the month in letters, expreſſing alſo, 5 


plead by attorney (12); and as to the rule (43) 
plead, and demand of plea, I would*abolifh 2 | 


both, becauſe the yorice to plead on the back of the 


claration to be perſonai, but under that ſum leſtat the 


| defendant's houſe. This would obviale 4 number of 


to be aſhamed to promulge : for it ſhould be in 


jnconveniencies; and though his name were wrong 


: ſpelt: 'or:right ſpelt, he ſhould be equally bound to 


appear by his right name, which no honeſt man ought 

aw 
as in common Converſation, if. any one miſtake your 
name, you are bound in common politeneſs rather 


to ſet him right than to be affronted with him. Indeed, 6 


as the matter ſtands at prefent, the courts give every 


F e diſcoiragement to dilatory pleas ; THO Apensen 


| 018) Is n chen the e dar af ifoing the 


declaration; 4 Ä that 5 defendant ſhould not be taken by ſur- 

2055 he 850 {d in no caſe be obliged to plead till eight days after 
pre vice; by which rule the plaintiff's attorney A have 10 
intereſt i in being dilatory i in endeavouring to find the . 


., 012) This wogld at once anſwer to ap] caring by attorney. 
e See P. 88. * „ I 1 
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As we 3 the 1 „21. ou co | 
- tinue Berger le regularly, we ITY do ſo 8 8 8 
Tha intent of it, it was obſerved, is neither mare 
nor leſs than to negative the facts advanced. by the 
ala. in his gration. That form 1 — . — 
mul ee be the beſt,. which e ex 4 es = 
- 


meaning in nded to be 8 Planet 5 
manper, and t e vor 1 th en andere | 
the following: mY 
| The ee gente * As of ch the e 
declaration e therefore. puts himſc 
COTS. 
we 18: ro for the Defendant, 
Wits,” — FF; proper officer, 
this ay of e 179 1. Ap | 
| (ta) And if the. lain 1 8 In. mM 
him continge his 25 f the 1 = = witha ſet. of Ws . 
"i ter he word c, thus. os 
| | Be 
; Becauſe che faid defendant dal h, IR the fad Suu 0 on a 
„ the contrary indebted, to him * r 3 that 1 is to ay. 1 85 
; . \Plt, Debtor... C.. d. Bit, Crediter C. 1. f. 22 
Up a bill of 15 3 Andif an thi CI 
© a 75 A qrrbongy. 3 be — that, £8245, | 
2 of May, t the defen . . 3 
- — afterdate, _ inclined to robo . 1 
r for the ſum of fift x e tor; let A 
b pounds (or 2 dim do ſo; 11 ©" 2 on 
t. - as the nature of his not, leave this We. — 
3 demand may be) 4 2 0 0 2 „ 
4 Me * Me 1 oe Wu. 7.2 xo 1 
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"The 88 the iſſue, as in p. 32. fel 8 


73 a a ſecond time the declaration and plea, I look upon 
to be wholly ſuperfluous ; for what occaſion can 
there be for copying the declaration over again? 
The defendant muſt know what it is, becauſe be bas 


bad a copy before; and what occaſion is there for 


copying the plea over again? He muſt ſurely be 
acquainted with that, becauſe be delivertd it; it is his 
onen anſwer. The method therefore 1 would pro- 


poſe for delivering the iſſue and notice of trial is as 


2 Ellbws: for there ſeems to me to be no uſe for the 
delivery of the one without the other, unleſs the 
s ID a the ſuit longer in hand, to no purpoſe but 


expentes can | be ſo deemed, uz. : 


1 * 


Form 5 the e, and Notice 5 7 rial. 


"4 * 
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—— Ter erm, in n the bes ear of. the reign of 
kin George the Third. 

he defendant having put himſelf upon his. coun- 

try, the plaintiff doth the like: therefore take notice 


of trial in this cauſe for the ſutingo after this preſent 
| term. Dated the day of Wovember 1791. 


* 


* oe OC — Attoru8y; for the 80 


New,” Lor the ans between notice ws 1 be the fame 20 


is . bee p. 47. 
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| I like manner as I look upon it ſuperfluous . 
copy the pleadings a ſecond time on the delivery be 


' 4 , { 


£ 


4 


OO OS. Con ae Re: 05 a 


3 7 A 


-reas that a ſeparate 


12 Bret to wmbeeſary expenſe, 


| * K 9 1 - 


..either plaintiff or defendant, owing to their 
copies of the pleadings 


iſſue roll is rarely carried in till after trial, and then 
of what uſe it it? The entry of the iſſue on the rol! 


 Tpropoſetherefore to aboliſh as uſeleſs. © 


As to the writs of venire and diſtringas, I would 
" abolith them alſo ;. for what is the uſe of command- 


ing the ſheriff go impanel a jury, when at the ſame | 
time you do not mean that, that jury ſhould come? - 


+ And. what is the uſg,of iſſuing another writ to 


= upon the j jury for not coming, whom you | 
never called Ein to come, and now do not intend 555 


to diftrain on? In ſhort what can be the uſe of iſ- 


= any Writ, which From: the nature of it n | 


de executed? 
By the ſtat. 70 2 G. 2. 6. 25. the ſheriff | is not to 
return a ſeparate panel for every ſeparate cauſe, but 


- one and the ſame panel for every cauſe to be tried 


at one aſſizes, containing not leſs than 48, nor more 
than 72 jurors. Now ſince an act of parliament di- 


panel ſhall not be returned 
for every ſeparate cauſe, what is the reaſon, in point 


of common ſenſa "why, for every ſeparate cauſe you 


ſhould ſue out a ſeparate venire and a ſeparate di/- 
tringas? It en Inſwer no purpoſe but to put the 
An amendment, 


ereforc2sr rather an explanation of the above ſta- 
tute, would at once accom pliſh the R ” of 
e theſe two uſeleſs writs. . e 


. 


| che FRY ſo do Lites it al u. more . to copy hall - 

_ tbird time, upon the iſſue roll. The engroſſing them 
on the record would no doubt anſwer every purpoſe; _ 
| = there could happen no material variance, but 


previouſly delivered 
to them, might always eafily detect. In ordinary, 
there is no more check than that at preſent), for the 


* 8 << 
-. 
*. 
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44 1 have it ets on parchment, as 3 
12 but to conſiſt ſimply of the bs 

een the parties, and thar without their being con- , 
\ fied with any extraneous or unneceſſary matter 
© whatever. © And by the plan above laid down for 
drawing the declaration and plea, the recotd in ge- 
neral would not be above one i6th part, ſo long a8 
ĩt is at preſent; and with this advantage too, it would 4 
then be underſtood by the jury; whereas, at pre- 
ſent, it is not uncommon for the gy even to 1288 
Ale N 1 FFF 
FF ” Mw: OT, 

10 this eſpe K word haven ee 
place whatever. For human wiſdom I do not ap- 
prehend could deviſe a better plan than trial by a 
Jury of our 3 aided by a judge (15) or. 
— of integrity, and of ſuch 5 is the aa 

nch compoſedz, men equaliy renowned for their hu - 
. manity, as 9 * their. ä 5 


17 a I. | OP 1 — 


med of FOO the record Need Ger wits. 


 viſtorlous $ party, that he may engrolggh#Þa there. 


on, 1 wou 
| Ffiuam rei memoriam of what was done U . 
in like wanricr as the iſſue roll does now, ” And in- 
eat of the pufen being made out in the fo it 44 
at preſent, I would hive it th cg * 


have it remain in the prof office, in ber. 


elerk of Niſi Prins thus: 


( In trials at bat ach ; four judghs ft. : 5 
* This : 


1 k 


2 
= * . 


3 besbeten * ' A 

©  This/ cauſe cpming on to be heard. 1 =. 

a - right Lonnie Lind lord chief Jones Kenyon (4b, 4 
| ks 1791, the jury found_ | 4 

25 ga for the paint we _ 1 _ __ ES 7 


i Dos dos TG Na e — 
record to the maſter, who, when he taxes the ns. 
1 entet their amount at the battom of the paſea, - 
po 75 the whole, as atpreſent; for which Jet him 
his ailgratyur, as a ground for ſuing gut ex- . _ 7 
- unleſs the court otherwiſe-order, by.arreft— I 
ing the judgment, or making a ws. for A my! wal 
or 1 * error ws \- 57 ap | 


. ? . {I 
x! A 
5 e © (ORE 
| 8 * | 
6h : Polen, | -.- 3. 
a 4 ne * * 33 
* a 4 * 
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of Tbe four * now allowed for moving ed new FIG: 5 4 ; 
* or arreſt of judgment, I would have 1 1 
t preſent; as being a very excellent rule, that c 

e the condemned party have any thing, reaſona- 8 


"OY to offer againſt the judgment, or in-favour of A 
cvs of 45 wu ic may be aue N 
Eunlin. | 1550 : „ 6 ds 5 . 3 
| _— 
As to the PE 700 manner of ifuing exact - jm 
I-would have ca continue as at preſent ; but eu 1 


© 'q there ſhayld a A 
„ return, agrees 


to che | Norman rule: for it does 


1 be 15 days between the 7e/te and 


not Ee whos the author of a rule x «that it is 4 Fi 
5 ea ſufficient argument with me in fayour a 
of 2 ing ard And go, caſe veal] I * vj 


(16) Or Wer other judge might Happen to fit, 1 A 
42 Or A ar be. | 1 


1 . . 
i a 5 5 i 1 / f Wile | bx * 


In Ac 
nun d ante · dated. nor any goods ſola & 


7 


the condemned party an opportunity of , the 


one, till 15 days after the levy made, in order to gs 
money within that time, and thereby preventing 
what 1 is but too common at preſent, 1001. wot of - 

s being ſold fo 30 or. 40/. at a day's. notice. 


00 For it is by this haſty mode of doing things, that the 


debtor not only becomes ruined, but tha poor cre- 


ditor often loſes 2 conſiderable part of his deht, 
and ſometimes the hole; as mut be always the 


caſe, when there is not enough ta paꝝ the lawyer's 


bill; and this is not n ten, and, oye 
ae, times the debt. "+ IG TH 


* 5 
4 Eftates 575 F. rechold, Copy,» or Lache. 


FIX „ . 


"Yn of. putting upa man 8 4 or Wah ( FY 


+9] 9 to ſale, at ſo. ſhort a Warning as at preſent, I would 


In no caſe have an eſtate fold in leſs than bree 


months; yet fiill, immediately after judgment, the 
| creditot ſhould have a lien on it. For this purpoſe, 


let copies of the execution he ſerved upon the te- 
nants reſpectively, with notice not to ſuffer : any fale, 
nor attorn to.any new landlord; but that, neverthe - 
leſs, all rent ben due, or to become due, until they re- 
ceived further order, they ſhould pay into the ſheriff's | 
office; and in caſe of not col ng with the faid 
notice, let them forfeit three y ars rent to the party 
Arieved, the ſame as tenants my e Lab le to, do 
for ſecreting cjedtment; (except ĩ e of not 
paying the rent in due time); bag d then 1 — ſheriff 
"ne have the ſame Powers to recover, as the land- 


(19) If leaſcholds; for it 620 been Aready ere. that 
neither freeholds nor n can ba fold. 48 the law nbw 
* See p. 54 


) 24S . 2 lord, | 


— 


| EXECUTION. hy n 
„ borch bad he been fill entitled-tc receive; and in 


3 of his own land or houſe then la abe officer 

1 * Poſſelton. 
pe reader will plainly * the intention of. this 
; 5s, that the condemned party would have theſe three 


months to. raiſe the money upon mortgage, if _ | 


; could. not gather it by ſom@gther means. 


Now as all this indulgence. would no doubt he 
wich to the adiiantage'of the debtor, it is allo pro- 
that we hauled. 2 loſe ſight of the creditor; - 
at the ſame time keep him within the pale of our 


» — 


Pes 


conſideration. Thus then i it is no more than righ 
that the judgment ſhould ip all caſes bear Gere 
rom the day of the giving the werdi#,. not at g 


but at the rate of 100. ger cent, per annum. pe. 9 


HKB. — c 


to bs Tart for Ha rh 8 60505 ; and there never 
would be wanting people on *change to furniſh the 


is debt and coſſts, upon the trans trarfsfer of fuch certifi- 


Sn 5 


er 6 


are confi ; by adopting it the creditor might 
* be paid his 1. . the e he is entitled to ex- 


s 
1 
4 | ment in m hewein both the debtor and creditor 
t 
g by could take” the 


Us, 15 however as 00 


1 3 The ſame way i in faltas tock i is transferred at the bank ; ; 
* and the reaſon why the counterpart of the r ſhould 
bez in the Ay book 1 is to wo preve 


1. 5 


nt forgeries. 


\ 


+30; 1 _ gaſe of the owner's being in the actual occupation : 


 vitforious party in an albion with ghe full amount of 


„Here then j is at once a pln for executing. judę- 


5 * 
maſter's 


* — 


\ 


} 


Ba. Etc r ion 5 
maſter's certificate chan age 3 ; While hs eſtate * 
Aa 


| ; pon the ſame terms. 


tlie debtor would be zuarde gainſt all the attacks 
of a ſudden fale, and his Lang Beh, preferued Jrom 
ruin: As. to the payment of the ten per cent, i 
would be trifling, were he obliged even to paß : 
intereſt for the whole three months, for ſuppoſe the 


debt 100l. the intereſt would be only fifty ſhillings. 


Now what is ſo ſmall a ſum for ſo many advantages? 


What is it when compared to the preſent” en 


t charges in an attorney's hill! pe 
_ certificate would not only be an article is 


74 


which monied men would be/ extremely happ! © 


trade, but it would be an article that à credjtor - 
who could afford it, would be very happy not to 


dipoſe of. He could have no objections whatever, 


en to ſie a ſecond three months out of hag i 


4 


* 


Vote. It is matter a for. the 3 of my ads 
whether theſe three months could not alſo be extended to all pro- 


perty ewhatever, even houſehold goods, or Rock 1 in trade, by 


keeping a bailiff in poſſeſſion, where the amount is ſufficient to 
cover the debt and coſts, For certai it maſt be a get ay plea- 
ſure to every honeſt and well 7 55 citizen, to be able to 


ſeiſe an opportunity of ſecuring himſelf, Vithout PW, his 


Ka creature of his mans * 


"1 


1150 the gran bats of our duty 8 our 
ber, to be juſt in all our dealings. To pro- 
vide proper laws. to enforce the payment of debts, 
is thereforg no doubt among the firſt duties of the 

Ire of a country; but thoſe will be always 


found moſt adequate to the purpoſe, weh can be f 


executed at as little 


enſe, as reaſon and comman 
ſenſe ſeem to direct. In framing ſuch laws, we 


ſhould always ſo contrive -things, that the debtor 


thould'be induced to ſatisfy his ereditor, and, the 


creditor” have an intereſt in indulging his debtors 
and this moſt creditors would be at al times ready 


10 


wa 
* 


zun, ia... aa = =_ 
, 3 RX bd 
LS. 

+ 


1 | ExuCUTION. * 
te do, having ſuſcient ſeeayigg-in theie hands, le 
is thus by reconciling the duty of man with his in- 


teteſt, that we find the readieſt way of inculcating 


the moral duties; but when duty and intereſt are at | 
vatignce, we baniſh by forge, wy human lng | 


from the human breaſt. 
Intereſt is the ruling 4 paſſion * man, o ſtrong 4 


tide ebbing and flowing in the human heart, that we 
ſhould never oppoſe it, but with the greateſt caution. - 


Thofe who find fault with the actions of others, be- 


cauſe they have an intereſt either in poſſeſſion or re- 
verſion, are but erf, ghied politicians ; it is intereſt 


inelines us to acts of the higheſt virtue, and to vices 
of the fbuleſt die; for which reaſon we ſhould al. 


ways. fo conſtitute | our laws, as by intereſt to Ki m k, | 


late man to the virtuous, and * ou] to Le b s. 
propenſity for vice. 5 | 


| der ier en toi. la terre. SOT eh "as : 
Pour EG Pon fait la j paix, et l'on fait la guerre. 


— * a ? Vor TAC R'E N 


3 ; % 


o the C4. 4 or BXECUT DN again the TY 
Agreeable to the principles of the agli con- 


ſtitution, the body is the higheſt ſatisfaction the cre- 


ditor can have, and therefore the perſonal liberty of 
a citizen cannot be too much protected. A liberty 
which I am by no means an advocate for the'dimi- 


nution, but for the extenſion of; and therefore the 


better to carry into effect, what we ſo fully treated 


of in the laſt ſection; let us propoſe, that if a per- 
ſog having loft his ſuit give int@the ſheriff's W 
an account of any eſtate in lands or houſes, (24) he 


ny be poſſeſſed oh, ſo that the ſame might be whey. 
a Or goods if bg e erf ſo to extend it. 


Fat 2 c | in 
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ms "EXECUTION... 0 
In execution, by thg time that execution ought re; 
gularly to iſſue for the benefit of the creditor, in the 
manner abovementioned; the ſaid eſtate being how- 
ever ſufficient, in its principal value, to ſatisfy the 
juſt demand as well of coſts as debt; then the cre- 
ditor ſhould be barred from ſuing out a ca, ſa. 
againſt his debtor's perſon, or a N. fa. againſt his 
bouſehold goods, or other eftate in his oceupation. 
By this means then, a man having property ſufficient 
to anſwer any demand upon him, would never be 
degraded by having his perſon atreſted, nor would 
his family be ſtartled and ſurpriſed by the entry of 
bailiffs into his habitation. Calamities however, from 
-which,”nothimg"but a countetvailing property, either 
11 can, or F in a n 
to N us. | 


1 & the Sheri Poundage. | 


This which i is at preſent five per cent. for the firſt 
1001. and two and a half per cent. for every 1004. 
after, inſtead of being paid by the creditor, as is the 

caſe now, in all actions, except debt and co- 
venant, I would have paid by the debtor ; for it 
is hard enough for a man to have the misfortune to 
be obliged to have recourſe to law for the recovery 
of his own, without taking part of it-away from him 
| when he has recovered it. Though according” to 
my plan, as the ſheriff would be ſo much longer in 
poſſeſſion than he commonly is at preſent, I am 
apprehenſive that where the debt is ſmall, the pre- 
ſent poundage would not countervail- the expenſe, . 
but then the oply addition would be that of one-or 
two men in poſſeſſion for a fortnight, at a guinea 
a week; and this ſum 1 am ure any one had much 
better pay, than ſuffer his things fo be ſuddenly fold 
"os becauſe Guring this th he might have ſome 
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DECLARATION. | 
I eabehity of failing the r to di eh 


e | 52 {72 
a 5 Thus woch for Agtions of Account. 


0 tbe ACT JON for the REPARAT. 10N 7 2 


"As to this kind of action,! ſhall- not. propoſe the "BY 
declaration to be drawn by the, double, ut che 
Jingle entry; for it would be violating the principle 
on which we ſet out, to uſe the double entry where 
the fingle is ſufficient for the purpoſe, 8 
The form therefore I have the honour to dcn 

to the reader, for declarations of this kind, is ſimply 
to deſcribe the nature off the injury by genus and 72 
cies; let us therefore proceed to give an example ir : 
treſpaſs, and to be uniform in our proceedings,” le 
us Heer the caſe of «« 7 ww due N oy 6555 


N 4 * on - 
Wh _ F » 
. * 


a e eee e 2 be Declaration Fo. 
. 15 B. R. \ 75 1 Ok 


5 Middleſex, 81. D 7 ongue com e * 
Suan Souſe being in the cuſtody of the marſhal of 
the Marſbalſea of our lord the now king, befoft the 
king himfelf of a plea, that the ſaid Suſan com- 

mitted an aſſault and battery on her the ſaid De- 
vorab, by boxing her cars at a tea table in 2 friend's d 
| houſe "Ha A To her damage of 1000/7. x 


117 Quilworthy, Attorney for the Plaintiff, 


Wise the proper officer, + 55 ak 
this , day 78 ww” gene” a) 
(22) p. Go. | | 


(23) Here you weld; fact dated in a fo: 2 17 di in an 
ways manner; you have the genus or general kind of —— 
w 


/ 


# 


orclararie ON: 5 
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The: FR 3 iſſue as ſerved the 18 of 
count, would ſerve that of an action for an in- 
7 7: e. the ſimple denial of the truth of the de · 


claratian. '- Thus, by having. but one A iſſue, 
of an at- 
torney $ pleadi one plea for anoth er, as we took 


there would be no danger, as at ka 


notice in our Elements of Special Pleading, with 


reſpect to nil debet, non eſt fatium, &c. And where 


it ſo happens that you mean to deny any one parti- 
cular fact in the declaration, but to admit others 
the rule which holds now would hold then, namely, 


that of mentioning the fact you mean to negative, 
but when you deny the — none in * 


need; be alluded to. 


2 


which is an "aſaule and. bimory': ; for an aſſault 1 battery ts 
common to every kind of ſtriking, and you have the box on 
the car, which is the ſpecies or particular manner of ſtriking; 
23% have alſo the place wherein it was committed, namely, at a 
riend”s tea table. 


But if the action were for a treſpaſ⸗ againſt the prop 


declaration-ought no doubt zo contain the pgriſb in L ny p 
aniſes. are fityate, that were encroached on; becauſe there as the 
eſtate received the inju 55 it conſequently ought to be deſcribed ; 


but in @ffault, the perſon only is inſulted, and therefore it is 
ſufficient that the perſon of the plaintiff. be deſcribed by name 


To ſhen / che ready application of declaringyeither way, A6- of 
cording to the plan above laid ke let 1 us + frame an example | 


In treſpaſs againſt the property, Wt 


[Middle eſex, fl. U Deborah Tongue complains of Su/ag Souſe, 


being. in the cuſtody, c. Of a plea that che ſaid Suſan com- 
mitted a treſpaſs on the land of the ſaid Deborah, by 1 85 
her horſe into the meadow of the ſaid Deborab to Tap, 

arp od of Hangftead; 187” to the damage of the 

of 504. | 


* 


bebe, 5 
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(1) The county appears by the venue, 
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Ts cali therefore for the Frey of action, 3 
4 relative to injuries, in which it is not 'neceffiry _ I 
Fol proceed any further, for the pleadings being once 55 | 
Enihed, the 2 iſtinction of it from that of. account is 

fully gemonſtr ted; to go farther. would ody be a 

repebR n, We Fatt therefore now to preſerve the 
order © our work, Fon to Te; W 


3 
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1 poffible, beenuſe it would at once giyr e 
to = careleſs a mode of doing things; tht * 
much confuſion, would then ariſe from flovenlineſs 
as at preſent is produced by quibbling, and no 
doubt you would be as much impeded, by it; an- 
other thing, as ſome form is neceflary for brevity | 
and correctneſs fake, it is right to eſtabliſh one, and 
conſequently. to compel people to adopt it: how. 
ever, erg. we enforce it, we ſhould firft be well 
convinced of its goodneſs, for form was intended 

to aſſiſt, not to perplex; to explain, and not to 
Pon 7 F 
We ſhould hve continued the Guſe of Tongue FR 
againſt Sollſe by demurfing, as in p. 61. had it not 

been to- ſhew the applicability of our form of ge- 
neral iſſue, as well to the one, as to the other genus 
of action; the digreſſion however not having been 

long, the reader muſt yet have the form of the de- 
claration freſh in his memory. Suppoſe therefore, 
that Mr. Quilworthy had been obliged to declare 
according to our plan, inſtead of the plan at preſent 


in uſe, and that he had left out in his * 
1) 5. | ,*-" 


_ 
+ 


1 r s "BY, 4 , Fans. 4 
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e 4 | | 
DW - Rs... by boxing her ears at as tea table.” Hers th 
ſpecies of offence would have been omitted ; the de- 
| "4 claration would have ſtated an aſſault and. battery, 
| but then it would not have appeared of record, 
". .. Whether the blow were a box on the ear, or a kick 
den the ſeit of Honour. The reader will recollect, 
5 | that according t6 our plan, both genus and Ipecies 
vVere neceſſary to be ſtated, the omiſſion therefore 
of the latter would have been clear one _ 
1 murrer. Let us therefore propoſe a F mee 


3 The (aid Suſan demurs to the declaration * the 
_ , ſaid Deborah, ' becauſe it doth not ſtate in what. 
a z manner the ſaid aſſault was committed. Where- 
..* fore the ſame being inſufficient in law, the ſaid 
+. Deborab\ought not to maintain, her. action againſt 


„ «the ſaid Suſan, who ee ment in 
5 be behalf. 5 e af 


1 


ee eee Ga) 


5 7 A 


1 


A „ 


Jude in Domo. 


35 1 the ſaid Deborab Pol her — to 
be ſufficient. Therefore take notice of argument 
on that Point for Friday next. Dated the 

4.8 . of Le 4 | 


55 7 Lin Ajcor 7 


EY as to 1 833 Look let that be 1 

up by the attorney, inſtead of as at preſent by the 

; clerk of the papers; indeed that is the caſe now in 
the court of C. P. why therefore ſnould not the at- 


Wr 


(20) Note, I would not have cougſe!'s fignature aboliſhed 
to demurrers. | e : 
ES” 7 __ - toxmss 
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YON are LAYER a 5 Lao the buſineſs. . 
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of the Morin n for a Conf 


- This 1 would: — Totally cholified, for wut 
need ie chere to make a motion for leave to argue a 


point of law; any more than for leave to try an iſſue 


of fa. At is quite fuſſicient that the paper books 


be previouſly left with the judges, that they may 


know what is intended to come ou for argument. 


But the reaſon for my wiſhing-to aboliſh che mo- 


tion is, becauſe- I think the notice added to the 


joinder, a much Thorter mode of doing the. . 


neſs. 


demurrer, for no defendant ought to be allbwed 
to object to a plaintiff's declaration, unleſs he 
the ſame time deve his reaſons for ſo * * 


1 


* 
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of SPECIAL PLEA 4. 


4 


AVI l to What fi "Y 
Joving,s 2 * 


Rebutter, the whole conteinng near ſeven pages (25) 


(2 5) I mean the pressdents of tlie pleadinge imply withops 
my one remark upon them. 


C7 
. 


Thus much for e which 1 would ll. a 
ways have ſpecialy” aboliſhing wholly all generdl 


general iſſues and demurrers, 
might with eaſe * reduced, let us now proceed 
to ſpecial pleas ;' by way of example, T have ſelect- 
ed a ciſe from Morgan's Vade ne Vol. III. 
p. 637. wherein the pleadings are carried as far as 
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the reader with, except as to their ſubſtances tu! £ | 
fice to ſay then, that the action appears to have been, 


< in treſpaſs for impounding cattſe, and continuin 
them ſo impounded till ſome perſon let them out. 
I have purpoſely choſen rather to take for — 4 
a caſe which bas already happened, and to {eledt it 


from an able reporter, than to tb * one M1 my 


own eontrivanze. * 7 f r * "754 


. Declaration, 45 i avould be ban, ende. 11 | 


eu Form, 


by? ee ol to wit] T homas \Chope, 3 
1 of Jobn and Peter Heard being in the 


_evſtbdy-of the marſhal of the Manſbalſea of our lord 


„ tbe now king, before the king himſelf, for a plea of 
treſpaſs upon the property of the faid Thomas, by un- 


A inipous im pounding teelve of his ſheep, on the 12th | 


y of December, in the year of our Lord 1754, at 
Nottacot, in the pariſh of Hartland, and continuing 


them thus unjuſtly impounded, till ſome perſon let them 


out, whereby they were loſt; To the damage of 


the ſaid Thomas: ot 1001. „ bi 


oa of the Plea. 


Mr. n in his precedents has 3 firſt, 
19 8 iſſue; and 2d, that the cattle were do- 


2 wherefore the defendants impounded 
ut as to the elt (26) Ten, 1 ſee no reaſon 
1459 Heating Sonde! js what in. cue T wg An the 
firſt place I'think it rather confuſes the cauſe; in the next, you 


put your client to che expenſe of moving the court, which might 


as. well be ſaved; for there is never any danger but the coſts will 
* be high — of themſelves, x confequently there n no 
| nece 5 


| W 
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whatever for it; we ſhall therefore reject it, ane 
plead only the ſecond, _ continuing of courſe our 


. vp) Tl 


W N > \ N 5 5 85 oy - a 25 ä 8 * # 8 3 s 44 f * 
= And the fad Jabs and Peter f, that the Git 
Thomas dught#hot to maintain his action, becauſe 
they found ey Heep grazing in 1he meadow of the 
moor ſituate in the ſaid pariſh of Hariland; where- 
fore the ſaid John in his own right, and the fad 
Peter as his ſervant, impoumded the ſaid ſheep, as by 
law they had a right to do, And this they are ready 
to verify. l o i : | RE 
neceſſity for increaſing them by artificial means; Now bf what. 
uſe can it be to deny the whole of the declaration in one pleag - 
and then confeſs a part in the next? For here the general ius 
denies the taking the cattle originally, which the next pleanoe 
only avows, but juſtifies. The reader will therefore no doubt 
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agree with me, that the laſt, plea is quite ſufficient, without its 


being preceded by any other. Beſides the pleading the general 
iſſue firſt, and a ſpecial plea next, ſeeins contrary to the rule laid 
down by Judge Blackfore, when he explains the nature of de- 


. fence, V. III. p. 297. It would be ridiculous, he obſerves, to 


ſuppoſe that the defendant comes and defends; or in the vulgar 
acceptation ,jufifies, the wrong and injury in the one line, and 
pleads he is not guilty of the treſpaſs in the next. But to illuſ- 
trate the abſurdity of pleading double by example, let us exas - 


mine the import of the pleas under our conſideration. , 


The frſt of which imported, that the defendants did. not 
take the ſheep, and conſequently did not impound them, 
The ſecond, that they did tdke the ſheep, and they aſſign 
 _ xeaſon for ſo doing. „ % ar Woo ps Ot. 
The whole of which then amounts to this. Ve did take your ». 
frrep, and gue did not take your Harp. Now, had the 3 | 
been diſtinfily pat to theſe poor clowns in per/on ; they 


have made & more inconſiſtent anſwer for themſelves, than their 
| nad pn made for them? Could they have pleaded more 
inconſiftently? Nay, had the queſtion been ever: put to the Prep, 
had the poor animals had the gift of ſpeech, could they have 
made a leſs rational anſwer; than ve did, and ws did not 
| 1 PLS 5 
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DEMURRER: 


1 alain, 8 


To which the Ga Thomas ſaith in reply, that the 
bedges which ſeparate the cloſe of the ſaid Jobn from 
the lands of the ſaid Thomas being out of repair, the 
Heep eſcaped through the branch” which ſaid hedges 

it was the duty of the ſaid John to have kept in re- 
pair; for had he ſo done, the ſheep would have been 


prevented from getting into his cloſe. And this the 


ſaid Thomas is 20 to . 


1 * 
e 
hy, 
o 2. 
93530 
- 


4. Fgjoiader. 


And the ſaid Jobn and Peter in rejoindet admit, 
that the ſaid Joby was liable to keep the ſaid hedges 
In repair; and therefore the ſaid Jobn always did fo; 
but the ſaid Thomas ſet fire to the ſame, which Canled 
the breaches above-mentioned. And this the ſaid 


Jobn and Peter are ready to verify. 


© The ls? Larter, the reader will: now 1 
ſeems to be reduced to this ſingle queſtion, namely, 
<vho cauſed theſe breaches in the hedges. The defen- 
dants ſay, that the plaintiff ſet fire to the hedge; if 
ſo, it was no doubt his own miſconduct that loſt him 
his ſheep: but the readieſt way to determine the 
truth ſeems to be, to negative that fact; i.. to plend 
the general iſſue in ſur- rejoinder, as to that particu- 
lar. But, according to Mr. Mrgan's precedents, a 
traverſe is pleaded, wherein the plaintiſf s. /pecial 
pꝛleader makes him ſay, as he had ſaid before; and the 
defendants thereupon take iſſue; whereby their pe- 
cial pleader makes them ſay as they had ſaid before. 
Jo prevent however this repetition, we ſhall beg 
leave to plead the general iflue at once, without any 
further ceremony; always continuing our example 


e t to our I method propoſed.” a 
5. Sur. 
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i  Bur-rjoinder. 
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"il the aid Wee i in ſur-rejoinder, Sls 4 


| he ſet fire to the hedges. And of this he * Wl 


ſelf upon the * | , 


« Thus then it fins the pa and | intelligible 


mode of pleading here propoſed, is equally applicable 


to ſpecial pleas, as to declarations and general iſſues; | 
reſerving no other form than that of mentioning the 


name of the plea in its commencement, and diſtin- 
guiſhing it by its conclufion ; the body of it alway: 


containing the /imple fact as it Eh N 14 c 


as "ou words as * | e 
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A in 4 great meaſure as it now ſtands; for to 
aboliſh them might be extremely pernicious in a 


commercial countryt but I would nevertheleſs abo- 
liſh tbe tor it. for which there is not the ſmalleſt oc- 


cafion, It is enough that the plaintiff before the 
proper > Sfficer make an affidavit of his debt, and 
thereon let the ſheriff iſſue his warrant to apprehend 
the defendant; for the continuation of the writ, in · 
dependent of its making the plaintiff run a i 
riſk, only adds to the poor debtor's misfortune .in - 
the ſpunging-houſeg he has ſo much the more to pay 
before he can be liberated: nay, perhaps on account 
of that additional ſum he 1 Is — to go to a 2 


 *DEMURRER. = 345 


Hk law with regard to arreſts, I would leave 


* 


6; DEMURRER, 
and thence the creditor is perhaps deprived of ths 


whole of his debt. For thus reaſons the unhappy 
man! Since ſuch rapacity exifts, that I muſt be 


ſo charged; ſince I muſt ſuffer the ſame impriſon- 


ment for part as for the whole; 1 had better keep 
the money to feed me when | am locked up! when 
hungry and in priſon, that ub nan will vit u., 
But though I would not aboliſh arreſts, the reader 

1 hope will not think me a friend to them, according 
to the preſent. practice. No, I would regulate 
: 8 for, inſtead of the plaintiff's having til} the 
end of the term after that in which proceſs is return- 
able to declare in, he ſhould have no more than fix 


days; and according to the plan which I laid down 


above, it is impoſſible that a longer time could be 
neceſſary to draw any declaration whatever in.  Af- 


ter iſſue is joined, then with fix days more let the 


| Plaintiff give notice of trial. 

My reaſons for theſe propoſals are, that as the 
law ſtands at preſent, the plaintiff having two terms 
to declare in, a man may lie half a year in jail be- 

fore he knows the particulars on which he is detained; 
and then, after. iſſue is joined, the plaintiff has two 
terms (27) more, before. he is obliged to give notice 
of trial. Theſe together make one year, without 
5 Jeckoning the time taken up in pleading; ſo thatwe 
may fairly ſay, a man may be detained in a Jl, 
whoſe circumſtances are fo low. that he cannat find 
E. a good year and a quarter, before a court of juſ- 
may. be called upon determine, wwhether. or not, 

| be owed the Parity a a a the n ww 
rſt made. 


0 


| il But in C. T. if idue. be joined ex enough, not f 
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It is ne to obſerve any FRM 1 this on 
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Si 4 lus the . len EE 1 
them reduced to thoſe of a common actien 


q 355 Pailables aboliſhing that abſtruſe philoſophy, of evo 


F norhings making a ſomething; and inftead of their be- 
coming ſecurity af firſt, for the appearance of the de- 
fendant upon the return of the writ; they ſhould.be- 
come bound for his appearance that he might be 
charged in execution, By this means the trouble - 2 
and expenſe of putting in bail above would be 
faved;* and many innocent people would nat then | 


| become fixed ; befides, if iving bail once 1 * 
; 1 the purpoſe,» why" del 


Fepice 22 


e By de adoption of this ge of od and bail all = 
the advantages of them would be preſerved; whereas their in- | 
"—_W" Hang ho * V N vemoved. 
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7 FITH reſpect to this! I would b eve 
| ""ceeding belts i except the alte 
5 errors; ; and that ſhould be reduced tothe ſame rules 
as demurrer, with this difference however, that leave 
_ of the court be firſt obtained, the fame as for a new 
trial or arreſt of judgment, to argue certain errors 
pointed out in the proceedings. But where a new. 
trial had been before had, arid a ſecond jury had gi- 
ven a verdict in fayour of che ſame party as the firſt, 

: there I would not on any account have any writ of, 
| error granted; as no judge or judges ought in any © 
= caſe to have the ä of N the * of . 
„ 9 1 882 N I * FOR int Tea 


” 


| a EMS A r hath any ways and cath bu one!” 8 8 | 
__— ; : Sf | EF, | Tors. i 


1 Did the ME ** tient Oe that inſtead of . 
cauſe heing wholly to 2 reheard; as he i imggines; it is only a 
3H wibble at that is to be decided; as, whether the action 
7 200 treſpaſs ought not to have been cale: and though right 
in ſubſtance. and truth, he may be condemned for g wrong 
in form; and that rn at the ſame time, a ridiculous one he 
would never bring a writ of error.“ Or were the legiſlature 
the country properly informed, it could never 8 to ee 
e A . 8 8 1 | 
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H s did cali s comparing dels TOY | 


the whole, the pleadings might very eafily_ 
by reduced into a very narrow compaſs indeed; 1 
the reſt of the proceedings abridged according ty 
- common ſenſe. I ſhall therefore One to tire the 


patience of the reader, with giving any more ex- , 


amples 'of what might be done, flattering myſelf 
that from the manner in which the ſubje& has been 
treated, 1 have at leaft 7 19 80 one of the two 
points I had in ms namely. 


n, I cannot be deprived | ! !. 


that of making the pre- * 
Jent practice better underſtood. So that, if even the 
—_— of reforming it ſhould not be granted me, 

et of the 5 1 of having made the preſent. 


However with regard to a reform, nothing ſurely 8 


could be more laudable, than 4 plan for adminiſtering 
Juſtice at a more eaſy expence; becauſe thereby, we 


ſhould defend the property of the igduſtrious, from 
the rapacity of the idle; we ſhould protect the vir- 
tuous, from the attacks of the vicious; we ſhould 
prevent the feeble, from being overpowered by the 
mighty; in ſhort, we ſhould, give alms to the indi- 
gent, ſuccour to the diſtreſſed, defence to the weak, 
and virtue io the great ! But that a propoſition of 
this kind comigg 
be patroniſed by à whole nation, L am not ſo vain 
as to imagirſe: yet Hope which ſprings eternal in 
the human breaſt, will not let me totally baniſh the 
idea; and when we hope for the benefit of the un- 
fortunate, to cheriſh ſuch 2 hope is ſurely praiſc- 
. worthy ! 


' In the firſt place then,” to accompliſh this defir- 


able end, in _ addition to the * of * 
g N that 


from ſo obſcure an individual, will a 


2. 
1 


5 chat I have 3 now 4 e I . ths abos 5 
lition of all court fees, not only thoſe paid in court, 
but alſo thoſe paid at the Judges” . chambers 3 
and in order to render the judges totally inde- 
pendent, an augmentation of 16000. a year to each 
of their ſalaries, ſo that no judge would ther ear | 
5 leſs than 4000l. a year. 
As to the officers of the caurts, from che higheſt 
: i the loweſt of them, I propoſe. to incgeaſe their 
flualaries in proportion ta the loſs of their parquiſites; 
and the firſt man who then taoł a fee, the matter bein 
proved, he ſhould be immediate ly diſmiſſed, 
ned three years ſalary. This would at once re 
move all inconveniences ariſing from inſolence of 
| office, as it would then be ta the intereſt of all te 
ſons filling departments in the courts of Juſtice, to 
© behave like gentlemen, inſtead of receiving fees 
like faotmen. aud caffee-buuſe waiters, * Fohbag KP the 
two-pence.“ If hawever, on account. of ſuck re- 
form, any offices ſhould be rengered totally uſeleſs, 
I would not have thoſe people who now fill them, 
abandoned to fortune and the wide world ; but their 
ſalaries, or ſalaries equal to what their perquiſites 
nom are, continued to them for life: for my diſpo · 
ſition and intention are to do good to all men, but 
dot injury to nane; © the baſis of cIZAEION epa. 
ing to me to be uni ver ſal charity. 
If it be objected to this . my plan, that 


lit would be an additional expenſe to government. 


pledge myſelf % lay a plan before the Public ts 
0 accompliſh /o. defi rable an endy. without. laying ane 
% additional burthen upon the be but on the 


on - 
N 


„ contrary 70 eaſe bim of many. 


We ſhall now proceed to make out our bill of coſts 
in the cauſe of the watch maker, which according 
to the preſent practice would moſt probably have 
been about 30/, but according to our plan of re- 
| We whe triat of uch a uy. "_ be leſs than 


100. 
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j0l. and yet the profit of the attorney would be 41. 
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Retsiner and taking in rr. 
FF a „ ITT 
Drawing declaration (28) o 5 o a 0 
Copy and ſervice - 0 5 Q „ o 
Stamp (gar 0g: Y 09 gee 
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(28) I put 5 5. becauſe this is the ſum pon b for Sing 


| up proceſs, and there would be no more trouble in filling up the 
blanks in the declaration I propoſe, than in filling up thoſe in a 


common writ and copy, as printed forms might be kept at the 
ſtationers; however, in cafes where by the length of the plain- 


tiff's bill, the declaration muſt needs be longer. than ordinary, 


let the attorney charge 15. a folio drawing, and 4d, copying, 


as at preſent; ſuppoſing the common length to prevent miſtakes 


to be four items. Here the reader will obſerve that every item 


would make a different count, conſequently, his declaration 


would contain juſt as many counts as reaſon directed, and no 


more; and with this additional advantage too, that the demand 
of an upright man could not then be confuſed by the ignorance of 


@ ſpecial pleader. Judge Blackſtone lamented that young men too 


often received the elements of their legal edijeation, at the deſk 


of an attorney; had he now been living, he would have la- 
mented much more, the confined . men of otherwiſe 
good parts, imbibe in the office of a fpecial pleader. “Were 
Ito define fpecial pleading, I ſhould call it, ſublimate of non- 


Li 


; (29) I have faid 5 4 although the ſtamp on proceſs is now 
only balf-a-crown, but then the treble penny ſtamps for the de- 


claration would not be uſed ; however, this additional 25. 6 4. 
will more than doubly ſapply that deficiency, conſequently, 
the revenue would not be hurt, 74 9 0 
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3 4 
Biogght N 0 * 4 
Drawing iſſue and notice 
of trial, * ich copy a : 
ſervice © 8 
Pera briefs, two brief 
ſheets (30). 5 
Tu⁰ copies of ditto 
Engroſſing record (31) 
| Entering | 8 18952 ber 
trial 1 


One ſubpœena ( 3) 
Four tiekees 


Service on four nee 
Conduct money, 15. each 
Fee to the ſenior counſel 
To his clerx 2 5 
Fee to unior co 
His 2 1 WE”: 
F counſel 
ttending the court upon 
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. and Seda one ſheet would be ſuſficient. en 


(3) This is allowing a third of the drawing the anger, 


202 Four witneſſes may be named in one ſubpcena, and more 
neceſſary in common caſes, often a leſs number. PT 6 
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1 to prove. . pots ition PO . . I 
woult! then have à profit of 40. out of 3, we mult . 
- firſt deduct from the groſs amount-4/. 105. being 
the amount of counſe]'s fees, jury and ſtamp . 
poſtea, which every one knows the attorney pA 7 
receives of his-client as ſoon as iſſue is joined; os i 
at leaſt, ſuch is the general cuſtom, and I believe a 
great many receive much more than is neceſſary for 1 
theſe expenſes; let it however be recollected 
though; ; that at preſent they have the record io paſs, and 
court fees to pay, © charges which by my ſyſtem would - 
be wholly aboliſhed,” for Magna Charta ſays, „We 
4 vill ſe} to no man; we will deny to no man, nor 
* will we defer to any man either juſtice or tight.“ 
It ſeems thefefofe very clear to me, that all IF + 4," 
es, and unneceſſarp expenſes of any kind whate " 
are obſtacles in the way of juſtice, not intended by hs 
4 „e gf, our * Ws fi. And « "Fl 
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The fam on foe at preſent, is 3 1. * 5. prior 1 
8 aw record; ay 1 poten pr the whole 24 2 4 1 9 
5 23 When by the e of a witneſs, other un | 2 
foreſeen accident, the plainff i: non-ſuited; the poltea ſhould - _ . 
not be ſtamped at all, as it is unfortunate enoagh for a man to «1, 
be obliged to bring a ſecond action for the faine cauſe, and pay Bo 
coſts . firſt, withoutaving an additional tax laid upon Him - 
| Beſides this indulgence would the better enable him to proceed | g 
gate, indeed 1 think * all the . a6 he | 3 
X reflamped gratis. 5 of 
(38) 1 mentioned 101, in the title page, merely by we „ 
| uſing round numbers. a | 0 


56 " 1 2 ” 7 p 
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gueſtionably'ts, © to rite he he EIT: | renee * > 
en legal Proceedings.” "hogs 1 
= 7 no matter how heavy the N f oing 0 
= law is, bit let it be cted, that thoſe who en. 
1 Ven that way, Iwwer fh to loſes or if they = | 
; any, they have not enjoyed it long; ſot ſo g 
men ebntinue to pofſeſs property, ſo Tong will 2 
nue to diſpute concerning im. 
= Te only effectual means to make the people of 
t. ' - theſe commercial kingdoms comfortable and happy, 
N e adopta plan by which their differences may be 
© terminated in the eaſieſt, leaſt complicated,” _ 
mot reafonablemanner. It is 3 duty which we owe 
to God and dur neighbour ; In fine, it is a duty ue 
owe to ourſelves. Moral honeſty is not a myf- 
tery, though Tpecial pleading | is an impoſition upon 
common ſenſe. 
Law was not deſigned as the trampet of war, bat 
the ſymbol of peace, which latter we have common- 
-ly painted in our courts of juſtice. The 5 
phplueſings ſpringing from liberty is, that when two 
| _ - eitizens have a difference, they may without diffi-- 
© exſty have recourſe to the arbitration of a Jury f 
+ their countrymen; but when the expenſe is more + | 
than the generality can afford, the —_ of nt 5 
1s not enjoyed 1 6:47 | 
But I have di — 4 little, tet us 
turn ; we ab Fa the ſam to be de 
the groſs amount, as being money pc by the 
client, (36) to be 4. 105. conſequently, the re. 
. mainder is 51. 0s. 2d. Now the l 8 
which the. attorney would be out of pocket, wauld = 


2 | 
4 i 
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; \ 


0 36) If the attorney farntſhed this money, let him be al- BS 
three gs in the pound commiſſicn on it, though I 

think every elien to blame that does not I OR even 
8 of che chargoT F . 5 
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2 E SD A a we merry 9 "6 
| pals 4, et cwenty ſhillings. here they, motwiths | - "= 

e prext reduction of the ge is pet a x 3 
1 the attorney of 400 per cant. und that . vo 
Ve too open a very. simple return z er in de. i ee 
BM  councyaoght plains bill of roſts.in.g mes La 'S ; 


action not bailable to exceed id but at pr f 1 
although you employ the honeſteſt attorney that ol 
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ever admitted to ptactiſe i in a court of juſtice, do 
eil eldom find wur bill as plaintiif lels than 309]. 
- | Hence it is clear, it is not the men, but the foſtem 2} 
Want reform; and that man who aſſerts that the 
prefent Practice is good, either does nat underſtand dnd 
it, ur i he do, he is an enemy to the liberties. af . 
mankind, _ * 6 
1 have no doubt owever but che mganc * dhe „„ 
_ tover onder of the "profeſſion, will take every op: 
portunity of vilifying the whole of this publication: 5 
n ſuch —2 I would adviſe my reader to aſk one 
of thoſe gentry, whether he has read the work, and 
if he 5 4 in the affirmative, then aſk him what it 
contains? and if he do not give ſuch an account ,  _ 
it, as n perſon has reaſon to expect from a pro- 
feflional man, conclude at once that man is a ö . 1 
not fit for his employment, and whoſe only know- - — 
ledge 0 art of running up a long bill; ae vi- 8 . 


ra ly &nown by the ad vocates for impoſition. | | 
e ſhall gow proceed. accerdi tacos nlea-fox _ 


A a reform, to Take out the bill. of colts; of the dee. 
fendant,-and therein we ſhall not proceed farther 
thanvris! ; for the expenſe of execution, I would _ 
have in all caſes fall upon the loſing party; beſides 
in eſtimating the plaintiff's coſts, as the practice © © 
now ſtands, at .301. and thoſe. of the defendant t 


about 14 or 151. nothing is conſidered with — „ 

to-execution.; for by paying the debt And cofts be- = 

fore the — of the four "Uays, to move — = 

arreſt 4 
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| whe! at the ſame time it gives ample 


Ness! 


- Scat ae ment or new. trial, the of 
may then avert. that expenſe, which if he 

by not having the money to ſatis atisfy the claim of bis 
adverſary the mode I have pointed out is Aa very = 
mild and 0 one f 5 the judgment:of- = 
the law into effect, calculated to indulge the * 


recompenſe to the creditor. „„ 5 : 3 N 


2 


1 


. 
* 
- 3, 
* 7 
5 
* 7 1 
* . 4 
_— 
5 W875 4 4 | 
G 4 : 
2 725 Fn . 
. 


r 
ſttuctions 
Searching, if ene | 
Copy of the fubſtance(37) s LY 
thereof 
Drawing py eee 
general iſſue | 
Copy of the iſſue, | 
notice of ſes” 
One ſabpcena - 
Four tickets 
Service on * wi 
Conduct money 
(57) ho? raven items charged for the client to look | 
(38) This is for dn nelle pero lap. on which the plea 
| » 8 | 1 "Drawing | 
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E FE 8 brief, two ſhe 


His cleck a 2 2 
- Attediding the eben 
. Nos tried i, 


S1 4 
575 * A 


2 Te 8 which 1 a Aube deere a. 
to receive from his client before trial, wy ght merely 
to be the fee of the counſel and his Fs, which ac- 
ording le is 2. 45:64, this dedudted | 
*the | Amount leaves the 
ance or att Ph 31 121, 44 which he 
ale e ot only gs. and 7d. Thus 


| 1 : allowed a conſiderable profit to the plaintiff's 
attorney, I have not been leſs liberal to that of the 


deſndant. Now is there a man of common un - 
derſtanding in the en who Will attempt to 

affirm that the profit ahove allowed, is not ample 
for any honeſt man to receive. Some of the lower 


I claſs of attornies may indeed ſay, there are ſome 


1 


items ought not to be omitted, ſuch as a charge for | 
mükigg out the bill, c. but all thoſe I meant to 
„ God fotbid ! That ſuch an impoſition as a 
charge for maleing out the bill ſhould have m 
ſanction; that of the public I am ſure it never bad; 
and though many induſtrious and reſpectable clients 
have been obliged” to pay it, it has been becauſe 
there wes” no law to relieve them againſt it. The 


time however, when there will be one to relieve 
ſuitors from that and all other impoſing charges 
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. * an io tor” oth = 
ly does to another, and „the like of 
_ - - goods fol 2 deliveisd. Sc. The expenſe alſo 
_ ces to the court by» motion wauld be re. 
2 proportion, or as court fees would: be 
3 ed, the parties woutd'fave the heavy change 
of NS cop which they would receive gratis; 
nor would affidavits then be ſo enormouſly long as 
at preſent, on account of the other roccedings. * 
being reduced within the proper bounds of reaſon, 
Thus the adminiſtration of re woulFRe unver- ; 
. fally: facilitated,” | 
Wh iy have yet anther. 3 to a as to 7 5 
plan Propoſed, With regard to atteſting the execu- = 
tion of deeds or the ſignature of promiſſory notes 
and bills of exchange, before a magiſtrate 39 Jin the 
town, wherein the witneſs reſides: a copy of Tack, 


- 
* 


depoſition being ſerved on the de — 5 
at the time of the ſervice of notice of trial. This 
method, * which every reaſonable man muſt allow oY 
ald be full as 44 in all reſpects, as gt Foes ' 
tt frequently prevent coſts exceeding 100. which : 
would otherwiſe amount to 50 or 601. and a mode 0 
of doing of huſineſs too, much more certain; för it : 
is not unuſual to fetch a witneſs 'ſbmy# hundred =. 
miles, and maintain him a week or tu in "ton. l 7 
only to prove a hand- writing, and perhaps the mo- KI, 
ment he is wanted he is out of the way, and the Ml , 
plaintiff nonſuited d ficcount of his abſence. 1 e 
have your remedy againſt him it may be 1 | : i: 
will that Wein, be an antidote to your diſc ſe 3 if p. 
you muſt jail becauſe you are unable m 
Ts, 's rants coſts, 1 * to 
A w 

0 See Bridence, p.. _ 20 Ni: 


By my lan, the execution of the in&rom. tbe 
Wb to the trial, no miſeſ Huld re- 
Fuſe from the witneſs being out of the , 1,” 


conſiderable advantage” would reſult from the-j 
being ähle ta d the declaration and 
and conſequently the premiſes upon which they 


at all comprehend a deelaration of any kind what- | 
ever, according to wa hy 96 plan of drawing 
of which that my reader may fully convince * 


Independent too of the reduction of tha „ 
i 4 15 


founded their verdiek; bob this at preſent they do 7 
not, for tell me What juryman is there who.*can 


ſelf, let him examine the one for the wateh- 
- maker's bill, p. 18. and then lęt him examine. the" - 


one for the ſame'cauſe, according to my plan for a 


his heart, and examining his own conſcience, let 


gi | beſt to apply. by” Blackflone in his intro- 
i. duQion, obſeryes. The ignorance of ſome of our 


« beſt - juries, has thrown more power into ale 
4 hands of the judges to direct, control, and even 


reform, p. 304; when let him clap his hand upon 5 


him deelare upon which he would rather try a 
cauſe, and to which he could underſtand the evidence . 


* 


r reverſe their verdicts than ever the conſtitution 
intended ;“ and he might have added that what: | 
. 5 their own. igngrafice did not actompliſh, the arts. 
of ſpogial pleading" have taken care to complete. 
IA very excellent author that I have ſomewhere 


ei of ſome. people to explain the moſt difficult - 
ſes, 
moſt Me, This has been the univerſal ſtudy of 
practical la Vers; but fill it is not the fault o . 
men, it is the fault of the meaſures they are permitted 
to purſue, Render the ſyſtem leſs difficult, -and the 
men will be rendered Honeſt. Let juries under- 
ſtand the W 2 and the n will ceaſe to 


read, obſerves, „That it has been the charac- 5 


j . . 
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plule it bas been that of others io perplex be ol | 
4 4 


— chem. Let the Java ay. hay 
the lawyers wilt b ye no. longer . to 


In a word, let common ſenſe take 
place, and t : honeſt we s ſuit will be leſs nabe 
to miſcarry. 


There is a maxim in ble Engliſh law, that a jvdge 
cannot travel out of the record, and to be fure a 
very good maxim it is; but as records are now 
drawn, it would puzzle King Solomon himſelf, were 
he to riſe from the dead, to know how the judge 
kept within it, ſo little rafeniblance has a declaration 
to the true matter of com laint ; and if the evi- 
dente ultimately come within the circle of it, 24 
that the zudge does not exceed his bounds, I am 
ſure to keep. within them, he muſt travel with a 


puzzle then 


.compats, for road there is b any more than in tba 


deſarts of Arabia. 

I ſubmit therefore once more to my my reader; to 
compare my form of pleading with that which is in 
preſent uſe, and then fle him ſay which he beſt 
underſtands. 

Britiſh Legiſlators, convince the world of the ex- 
celleney of your conſtitution, by reſtoring the rights 
of juries in a reformation of the practice of youp 
courts | So ſhall the preſent age admire your inte- 
grity, and poſterity * your name with 
gratitude ! ON 
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